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IN THE 
Supreme Court of Appeals WJf Virginia 
AT RICHMOND. 
Record No. 1962 
CITY OF RICHMOND 
versus 
MRS. BERTRAND T. JAMES. 
PETITION FOR WRIT OF ERROR AND S.UPERSEDEAS 
To the Honorable Judges of the Sup1·eme Court of Appeals 
of Virginia: 
·Your petitioner, City of Richmond, a municipal corpora-
tion chartered by the General Assembly of Virginia (which 
will be hereinafter referred to as the ''Defendant" in ac-
cordance with its position in the trial court), respectfully 
represents that it is aggrieved by the judgment of the Law 
and Equity. Court of the City of Richmond in an action at law 
brought against it by ~{rs. Bertr~nd T. James (who will 
hereinafter be referred to as "Plaintiff"), rendered on the 
12th day of ~fay, 1937, against your petitioner, for the sum 
of twenty-five hundred dollars ($2,500.00) with interest from 
the 2nd day of December, 1936, until paid, and costs. The 
defendant prays that a writ of error and supersedeas be 
awarded to the aforesaid judgment against it; that said judg-
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ment be set side and reversed and that final judgment be en-
tered for the defendant. It is also prayed that the duly au-
thenticated transcript of the record hereto attached, be 
treated as a part of this petition and that this petition be 
treated as the first brief on appeal. 
PRELIMINARY. 
The plaintiff brought a notice of motion for judgment 
against the defendant in which she alleges that she became 
seriously and permanently infected from monoxide poisoning 
by illuminating gas, under circumstances for which the de-
fendant is alleged to have been responsible; that the injuries 
received by her which produced monoxide poisoning occurred 
on the 23rd day of December, 1935, due to the gas main lead-
ing to the basement of her house not being properly discon-
nected. Upon the issues joined, the jury returned a verdict 
against the defendant for t'venty-five hundred dollars ($2,-
500.00) and judgment was entered thereon. This petition is 
for a writ of error and supersedeas to that judgment. 
CASE OF FIRST I~1:PRES.SION IN VIRGINIA. 
The ultimate question in this case is one which has not 
heretofore been decided by the Supreme Court of Appeals 
of Virginia and must be decided upon its own peculiar facts. 
THE FACTS. 
As to the material facts, except as to whether or not the 
plaintiff ever suffered from monoxide poisoning and if so, 
what caused it, there is practically no conflict. Viewed most 
favorably to the plaintiff they must be stated thus: 
The defendant, for some time has been engaged in the 
manufacture, sale and distribution of gas for cooking, heat-
ing, and lighting· purposes in the City of Richmond. Sev-
eral years prior to July, 1935, it supplied gas to plaintiff at 
her residence in the City of Richmond, 2318 Grove Avenue. 
Gas was conveyed under ground through mains from defend-
ant's place of manufacture and storage to the main in Grove 
A venue. A service pipe was connected to the main under 
the roadway of the street in front of plaintiff's residence and 
extended therefrom underground approximately at right 
' 
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angles across the roadway to a point under the sidewalk near 
the curb, at which point there was constructed in the service 
line a cock or valve for turning gas on or off. This valve. 
could be reached through a meter box placed in the sidewalk, 
with a top or covering of like material and gas could be 
turned off or on by the ins~rtion and turning of a key fitted 
to the valve, through the box. The service line or pipe con-
tinued from the valve under a'nd across the sidewalk and en-
tered the residence· ·of the plaintiff in the basement through 
the front wall of the building. Near the point of entrance 
of the service line or pipe in the basement, there was con-
nected to the service line or pipe, a coupling extending down.t 
ward and at approximately right angles thereto, of about 
twelve inches, through which gas was conveyed to the meter 
connected to the coupling at its other end. Gas thus con-
ducted passed through the meter, the quantity measured, and 
throug·h pipes connected with the meter to appliances and 
fixtures installed by and belonging to the plaintiff in her 
premises, by which it was consumed. Approximately in the 
center of the coupling or inlet meter pipe, was located an-
other valve or stop cock by 'vhich gas could be turned on or 
off before it entered the meter. 
During the years 1933, 1934, 1935 and 1936, plaintiff com-
plained continuously of odors, fumes, and gas permeating 
her residence which she believed caused varying degrees of 
illness, such as nausea, nervousness and failure to sleep, and 
told ~Ir. James I. Gary, an inspector of the City of Rich-
mond, when he was at her residence on July 23, 1935, in re-
sponse to a complaint by her to the Department of Public 
Utilities, that she had been partially knocked out by these 
fumes and odors (R., p. 83). These odors, fumes and gases 
she attributed to defects in her heating systems and flue and 
lodged her complaints with various heating and plumbing 
contractors, as will be hereinafter shown from the evidence 
of these witnesses, who on many occasions during these years, 
sought to locate the cause of complaint at her request. 
During the period from 1933 to December, 1934, upon her 
order, according to the testimony of tT. Stuart Graham of 
Gregory & Graham, who are engaged in the plumbing and 
heating business (R·., p. 144) and W. E. Carle of Carle-
Boehling Company, who are eng·aged in the same business 
(R., p. 163), and the plaintiff's own evidence, the method of 
heating her residence was changed on three or four occa-
sions. Furnaces were installed or equipped for burning coal, 
then oil, then coal again and then oil again, and during this 
time the flue to which they were connected was relined. 
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DEFENDAN~T'.S FIRST KNOWLEDGE TH.A!T MRS. 
JAMES WAS HAVING ODORS AND FUMES 
IN HER HOUSE. 
On .T uly 23, 1935, ~irs. James made a complaint to the 
Department of Public l.Ttilities that she was smelling fumes, 
odors, and gas on her premises which was making her sick, 
and in response to her complaint, Mr. James I. Gary, 'an in-
spector of said Department, went to Mrs. James' house, tested 
the meter for twenty minutes by a test hand and it did not 
show any leak, and went all over the pipes i~ the basement 
that were exposed and found no sign of gas at all; also in-
spected the first floor; that when he went into the house and 
basement he smelled no gas (R., p. 120). It was on this oc-
casion that the plaintiff notified Mr. Gary that she had been 
smelling fumes, gasses, etc., for a long time and that previ-
ous to his visit she had been partially knocked out (R., pp. 
120, 121 and 123). 
The next complaint the defendant had from the plaintiff 
was on October 9, 1935, when she notified the defendant .to 
take the meter out and to cut the gas off. Inspector W. K. 
Kern responded to this complaint, removed the meter and 
cut the gas off completely at the stop cock located in the in-
let pipe in the basement and ~n doing so he testified, that 
the valve or stop cock was standard and that he made a finger 
and match test to see that the gas had been properly turned 
off at the stop cock (R., pp. 131, 132) ; that these tests showed 
that there was no g·as escaping rn the premises on this occa-
sjon; that he did not cut the gas off on the outside because 
it was not leaking on the inside (R., p. 133). 
The plaintiff-'s next complaint ,vas on October 14, 1935, 
five days after the meter was disconnected and the gas was 
cut off by Kern; ·she complained that she was still smelling 
these odors, fumes and gasses. Inspector Curtis F. Ford re-
sponded to this complaint. He testified that he made the match 
test and was positive there was no leak in the house at all 
(R., p. 134); that there was no odor of gas in the basement 
at this time and that the inlet valve had the stop cock on it 
which he tested, using the match test and he says the fire test 
is the supreme and best test (R., p. 138). 
' The next complaint made by the plaintiff was on December 
18, 1935, stating that the stop cock on the inlet meter line 
was leaking, which was 'more than two 'months after the re-
moval of the meter and the inspection by Mr. Ford on Oc-
tober 14, 1935. Inspector F. F. Friedhoff responded to this 
complaint. Strange to say, for some reason unknown to the 
defendant, before it was notified that the stop cock was leak-
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ing on this occasion, Mrs. James sent for her plumber, Mr .. 
L. H. Hazelwood (R., p. 19) prior to this date, and at the 
request of the plaintiff, Mr . .Hazelwood had inspected the 
premises for Mrs. James, looking for these odors. The first 
time the complaint was about the gas furnace, the entrance 
to same was not proper and obstructed this a little bit, ac-
cording to his testimony (R., p. 19). Mrs. James called him 
again stating that he had not corrected the trouble (R., p. 
20). In other words, Mrs. James was continually complain-
ing· to Mr. Hazelwood during 1934 and 1935, before he dis-
covered the seepage of g·as from the stop cock, of odors in 
her house; that he "'ent up .there and investigated for the 
purpose of ascertaining what they were, but on none of these 
occasions did he smell any illuminating gas (R., p.. 29); that 
he found woodwork in the liying room blistered nearly 
through, which 1\{rs. James showed to him (R., p. 29), which 
was due to the proximity of the flue; that the burner was 
on at th'e time and she was burning coal ( R., p. 30). Hazel-
wood did 'not detect any odor of gas on December 18, 1935, 
until he got into the basement and then not until he got close 
to the pipe, being about two feet from it, when he smelled 
gas (R., pp. 30, 31}; that "going around with a flash light 
and watching closely for pipe, but no gas was on at the time, 
immediately I gpt in front of this gas pipe I struck a match 
and flame shot out about that long-about a half inch lo}lg-
from the end of the pipe''. And he further says that the 
flame dropped back inside of the pipe and continued to burn 
and it did not go out and that he suggested to Mrs. James 
. that she had better let him cap the pipe and she replied, "I 
would rather you would not do it, I want to get the City (R., 
pp. 21, 22). 
On direct examination 1\{r. Hazelwood testified that there 
was no stop cock inside the building on the gas line and no 
cap and that he struck the match at the mouth of the pipe 
(R., p. 23).. Mr. Hazelwood also testified that the 1\iuelley 
Stop Cook was a liig·h grade piece of work (R., p. 32}. Hazel-
wood further testified that he did not know whether the gas 
was turned off or on at the curb in the street, but that it must 
have been turned off or otherwise you could not have stayed 
in the house a minute; that it must have been shut off at the 
street because there was nothing to keep it out but the stop 
cock (R., p. 33}. · 
From the above evidence of 1\{r. Hazelwood that the gas 
in the street must have bee·n turned off and the uncontra-
dicted evidence of witnesses· W. J. Kern, who removed the 
meter and Curtis F. Ford; who made an examination of the 
premises on October 14, 1935, and F. F. Friedhoff, who took 
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off ·stop cock on inlet meter line and capped same, and turned 
the gas off in the street on December 18, 1935, clearly shows 
that ~Ir. Hazelwood was mistaken in his statement that there 
was no stop cock on the i11let meter line in the basement. 
Mr. F. F. Friedhoff testified (R., p. 173), that when he re-
sponded to lVIrs. James' complaint on Decembe·r 18, 1935, he 
cut the gas off in the street, took the stop cock off and plugged 
it up (R., pp. 173, 174); that the little flame in the pipe dis-
covered by Mr. Hazelwood was still burning; that he went 
up in the living 1·oom a•nd smelled around and could not smell 
anything at all in the gas line and when walking around in 
the basement could smell an odor of oil or heat, no gas (R., 
p. 175) ; that the flame was just enough to light and that was 
all; that there was no smell of g·as in the basement or on the 
first floor (R., p. 175); that Mrs. James met him at the door 
on the occasion of tlris visit and did not tell him that she 
had fallen out on this date; that she was 'valking around the 
house apparently all right and ·went down in the basement 
with him (R., p. 175) ; that a;fter the stop cook was taken out 
on December 18, 1935, and the gas cut off in the street 1\{rs. 
,James continued to make complaints that she was smelling 
odors, fumes, etc., the same as those 'vhich she had been 
smelling during the years 1933, 1934, 1935 (R., p. 178); that 
she made a similar complaint on December 31, 1935, at which 
time she was not living in the house (R., p. 180; On J anu-
ary 9, 1936, May 7, 1936, and May 8, 1936 (R., pp. 173, 201, 
204 and 224). The defendant sent inspectors to 1\{rs. James" 
house in response to all of these complaints made after De-
cember 18, 1935, all of whom testified that there had been no 
illuminating gas in 1\:frs. James' house at any time since the 
stop cock was removed and the gas cut off at the curb on 
December 18, 1935; that Mr. Stephen Whitlock, one of the 
City's inspectors, with Mr .• J. E. Selby, another inspector, 
answering a complaint, made a thorough inspection on De-
cember 31, 1935 (R., p. 198), and found no odor of illuminat-
ing gas (R., p. 198); that 1\fr. Selby unscrewed the cap put 
on the inlet pipe by Mr. Friedhoff on December 18, 1935, in 
making this test, struck a match and found no gas (R., p. 
200). The plaintiff told 1\ir. Selby on this occasion (R., p. 
197) that she was still having trouble with some peculiar 
odor ; tha.t he ''went where there was an oil burner furnace, 
searched around and about two or three feet from the bot-
tom of the floor you could stand off and see the heat rising; 
you could not smell any odor and the next thing I knew my 
lips got dry and commenced sticking·, then again my head 
commenced to feel skittish, so I made a break for the back 
porch. Anyhow, it was like all other burnt smoke as well 
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as I could detect. I felt the bricks and they were extremely 
hot" (R., p. 199). 
The above is a brief summary of the conditions that existed 
in the plaintiff's house from 1933 to May 8., 1936, and shows 
the defendant's entire connection with this matter in its en-
deavor to remedy the many complaints made to it by the plain-
tiff since her first complaint to the defendant on July 23, 
1935, and is the statement of all the facts in the case pertain-
ing to the question of the defendant's -liability as indicated 
by the evidence. 
ASSIGNMENTS OF ERROR. 
The defendant submits that the trial court erred in the fol-
lowing particulars : 
I. 
The action of the trial court in overruiing defendant's mo-
tion to exclude from the evidence the st~tement of the plain-
tiff's claim because .it was not' filed with th~ City Attorney 
within sixty days· from the time her cause of action accrued, 
as required by defendant's charter, as set forth in its Cer-
tificate of Exception No. 1. 
II. 
The action of the trial court in overruling defendant's mo-
tion to strike the entire evidence upon the ground that it was 
insufficient to support a verdict as set forth in its Certificate 
of Exception No.3 and in giving Instruction I-A over the ob-
jection of the defendant, as set forth in its Certificate of Ex-
ception No. 5. 
m. 
The action of the trial court in overruling defendant's mo-
tion to strike the entire evidence upon the ground that the 
plaintiff was guilty of contributory negligence, as set fprth in 
its Certificate of Exception No. 3. 
IV. 
The action of the trial court in oyerruling defendant,.s mo-
tion to strike the entire evidence upon the ground that plain-
tiff's injury was due to a supervening cause not foreseen by 
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the defendant or for which it is responsible, as set- forth in 
its Certificate of Exception No. 3. · 
v. 
The action of the trial court in overruling defendant's mo-
tion to strike the entire evidence upon the· ground that there 
was a material variance between the plaintiff's proofs and 
the allegations in her notice of motion. 
VI. 
The action of the trial court in overruling defendant's mo-
tion to set aside the verdict of the jury as contrary to the 
law and· the evidence and because of misdirection to the jury 
by the Court and further, to enter up final judgment in be-
half o~ the defendant, as set forth in its Certificate of Ex-
ception No. 6. 
FIRST ASSIGNMENT OF ERROR. 
The trial co11:rt erred in ov:erruling the defendant's mo-
tion to exclude from the evidence the charter notice given the 
City of Richmond by the defendant, February 4, 1936 (R., 
p. 68), for the reason·that the uncontradicted evidence in this 
case above cited, shows that the meter \Vas discO'Ilnected and 
the gas turned off at the stop cock on October 9, 1935, and 
that no gas was escaping from the inlet meter pipe or the 
~top cock on same on that date and that the same was also 
inspected on October 14, 1935, by 1Yfr. Curtis F. Ford, who 
made the proper test and that no gas was escaping from these 
pipes on this occasion nor did he smell any gas odors in the 
basement or on the first floor when he entered 'defendant's 
house. The plaintiff testified (R., p. 52) that after the meter 
had been taken out the condition of the air inside of the house 
from then until December 23, was perfectly terrible and she 
also testified (R., p. 82) that the odors she smelled in July, 
August and September got stronger in October after the me-
ter was disconnected and her condition continued to grow 
worse from this time. Hence, if the plaintiff's condition was 
due to the small leak in the gas that was discovered on De-
cember 18, which the defendant denies to be the case, the 
plaintiff's cause of action accrued at the time of the discon-
nection of the gas meter on October 9, because the uncon-
tradicted evidence in this case is that no complaint of any 
kind·was made to the City of Richmond by the plaintiff or 
anyone else between October 15th and December 18th, when 
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this small leak was discovered, and the stop· cock was a. 
standard one .in good condition and properly installed. There-
fore, if the City· was guilty of any negligence it occurred on 
·october 9th, the date that the meter was taken out and the 
plaintiff's cause of action accrued on that date as section 19-g 
of' the City Charter provides that, ''No action shall be main-
tained against the City for damages for any injury to any 
person or property .alleged to have been sustained· by reason 
of the negligence of the city, or of any officer, agent or em-
ployee thereof, unless a 'vritten statement, verified by the 
oath of the claimant, his agent or attorney, or the personal 
representative of any decedent whose death is the result of 
the alleged negligence of the city, its officers, agents or· em-
ployees, of the nature of the claim and the time and place at 
which the injury is alleged to have occurred or been received 
shall have been ~led with the City Attorney of said city 
within sixty days after such cause of action shall have ac-
crued, and no officer, agent or employee of the city shall have 
authority to waive such conditions precedent or any of them''. 
· With the foregoing facts in· mind, we shall consider the 
authorities on this point. 
The time of the accident should have been accurately stated 
since this is an essential element of the notice. An error as 
to the date of the accident, it is usually held, renders the no-
tice insuf·ficient. * · * ·» A notice failing to state the time of in-
jury is clearly defective and bars recovery. It appears that 
the weight of authority requires considerable strictness in 
the notice as to the time of the accident. 6 McQuillin (2) 
2896. 
The usual provision is that the notice of claim or statement 
thereof, must be presented to or filed with a named munici-
pal officer or body within a specified time from the accrual 
of the cause of action. In suits of personal injury the cause 
of action accrues at the date of the injury. 6 McQuillin (2) 
2632. 
3 Cooley on Torts (4) 449~Co~tinuance of Wrong . ..-A 
nuisance continued is a fresh nuisance each day it is suf-
·fered to remain unabated. New suits for the damage caused 
by its continuance may be brought from day to day; although 
it is held that where. the nuisance at the time it is created, 
is a permanent one, the consequence of which, in the normal 
cour~e of things, will continue indefinitely, there can be but 
one single action therefor, to recover both past. and future 
damages and that the statute of limitations runs against such 
cause of action from the time it first accrued. Worley v. 
Mat hies on Alkali Works, 119 \T a. 862. 
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Accrual of Cause of Action.--The same rule as to the ac-:-
crual of right of action as to the giving of notice to a munici-
pality of intention to sue and of the applicability of the stat-
utes of limitations applies. See Jiadden v. Lancaster Co., 65. 
Fed. 188. 
In cases of injuries to the person where the action is not 
for death, the cause of action accrues and the statute begins 
to run at the time of the injury * * '*' notwithstanding· the full 
extent of the injury is not then known or developed. 37 C. J. 
259. See also Bin,qham v. C. & 0., 98 Va. 548. 
''It has been held that although a trespass alleged to have 
caused plaintiff injuries is a continuing one for which suc-
cessive actions may be maintained, yet unless the evidence 
shows that by reason of its continuance separate and dis-
tinct injuries have been sustained, the injuries complained of, 
although continuing, rnust relate back to the time when thtey 
were first inflicted and the ca;u.se of action originally arose, 
and' the statute 'Will rwnfrorn that time.'' 37 C. J. 259, pp. 897, 
898. 
A cause of action under W. \T a. Code, 1931, 55-212, Sec- · 
tion 5404 (Code 1932), arises when · the 'vrong is inflicted. 
Mere ignorance of the injured person of the action for a 
wrong does not suspend the operation of a statute. Scott v. 
Rhinehart Co., 116 ,V. Va. 319. 
''At what precise time the action is deemed to have ac-
crued, presents not infrequently a question of nice discrimina-
tion between the event creating or giving to the ca;use of ac-
tion and the per se event ,vhich merely recognizes and ascer-
tains the existe'nce of a cause of action previously existing.'' 
Brunswick v. Perkinson., 153 Va. 603. 
SECOND ASSIGNMENT OF ERROR. 
The trial court erred in overruling defendant's motion to 
strike the entire evidence upon the ground that it was insuf-
ficient to support a verdict, the plaintiff having failed to 
prove any actionable negligence against the defendant and 
in giving Instruction I-A over the objection of the defendant. 
From the recital of the evidence of plaintiff's and defend-
ant's witnesses above referred to in stating the facts of this 
case, the uncontradicted evidence is that Mrs. James was 
continually complaining of fumes, odors and gasses in her 
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·house and from which she was suffering with nausea, dizz.i .. 
ness, headaches and had been partially knocked out on one 
occasion, which was prior to the disconnection of the meter, 
covering a period from 1933 to May 8, 1936. And notwith-
standing from the uncontradicted evidence in this case that 
there had been no gas in her house since December 18, 1935, 
when the small leak was discovered, she continued to com-
plain of the same odors, fumes and gases until May 8, 1936, 
covering a period of about five months. after the meter was 
taken out and during that time she was suffering- with the 
same trouble, according· to her testimony, that she complained 
of before the meter was disconnected and the period from that 
time to December 18. 
A UTI-IORITIES. 
The question of liability of a gas company for mJuries 
caused by g·as seems to have been heretofore brought before 
this Court in only three cases, neither of which in any re-
spects are parallel to th~ case at bar. 
In City of Richmond v. Gay, 103 Va. 320, an action was 
brought for injury .occasioned by gas which escaped from 
a gas main owned by the defendant and laid in the public 
street. The decision throws no light upon the case at bar 
except that it held the City liable because it had frequent 
notices of escape of gas in the house in which the action oc-
curred and in the street adjoining it and had made an effort 
to remedy it but failed to do so. 
A similar case to the foregoing one is that of Norfolk Gas 
Co. v. Webb, 117 Va. 269. In this case gas escaped in the 
g·as main owned by the defendant and it seems that the gas 
company admitted its negligence in permitting gas to con-
tinue to escape from its own main for several months after 
it had actual notice of the defect. 
The other case was that of Lynchburg Gas Co. v. Sale, 160 
Va. 783, with which the Court is no doubt thoroughly fa-
miliar. 
In the case at bar, the defendant, after it applied the un-
bending test in the inspection, its inspector, Curtis F. Ford, 
made on October 14, had no notice of the small leak in the 
inlet pipe until it was notified by 1\frl;). James on December 
18th. Therefore, the law imposed upon the City no duty of 
inspection between October 14th and December 18th. No one 
knows when this small amount of gas began to seep out of 
the inlet pipe except the inference drawn from Mrs. James' 
testimony that the odor continued to grow worse from Oc-
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. tober 9th, the date the meter was disconnected, until Decem-
ber 18th and that her condition continued also to grow worse 
during this time. If Mrs. James had notified the defendant, 
as it was her duty to do, of these facts, the City would have 
promptly remedied same. Instead, she permitted this condi-
tiop.: to exist until December 18, 1935. · • 
IIi the Lynchburg Gas Co. v. Sale case, the Court held, ''To 
render a gas company liable for failure to inspect the prem-
ises after installing a g·as meter and turning on the gas there 
must be facts alleged to show notice of defects or facts from 
whieh an inference of duty to inspect arises, either from con-
tract, custom or franchise.'' · 
One of the leading gas cases and which is frequently 
quoted in many of the other gas cases in courts of other- states, 
is the case of Canfield v. W. Va. Central Gas Co., 93 S. E. 
815. 
Storage and Service Pipes-Negligence.-The Court in this 
case held: ''Failure of a gas company on disconnection of 
the use of its gas by a patron, to cut it off at the street valve, 
so as to exclude it from the service pipe and its cutting it 
off at the meter valve so as to leave it stored in the service ' 
pipe up to the meter valve, do not constitute negligence 
per se.'' 
The facts in the case were that after the gas had been cut 
off at the meter in the house of the owner, a purchaser of 
the property, subsequently mov:ed into the house supposed 
to be free from gas and ignorant of a secret connection that 
had been made on the premises by a former occupant, for the 
purpose of getting the defendant's gas into the house through· 
this pipe instead of through the meter and thus avoid a claim 
for compensation for it. The removal of this secret pipe by 
the tenant occasioned an escape of g·as which caused an ex-
plosion and injured the plaintiff~ The defendant demurred 
to the declaration on the ground that it failed to impose a 
duty upon the defendant in favor of the plaintiff and aver a 
breech thereof in appropriate terms. The trial court failed 
to overrule the demurrer to the declaration, which action of 
the trial court was reversed and the demurrer sustained by 
the Supreme Court of West Virginia. 
Brad11 v. CrYJMolidated Gas Co., 85 Md. 637. The Court held 
in this case that it is not per se negligence on the part of a 
gas company to leave a supply of gas in a house where gas 
is no longer used, the stop cock shutting off the gas ; and the 
company has no notice of defect or break in the pipe, it is 
not negligence on its part not to make an examination of the 
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premises. This had been the condition for five days prior to 
the time that the plaintiff dumped coal in the cellar and broke 
gas pipes of the defendant which caused gas to escape in the 
premises. On page 642 the Court held it was not negligence 
to leave pipe on the premises and not required to keep a con-
stant inspection. 
Moore v. Municipal Gas Co., 126 N. Y. 1033. In an ac-
tion against the company for damages for negligent leakage 
of gas on the premises, in order to hold company liable it 
must have had notice and opportunity to remedy it. See 214 · 
Pa. 109; 18 L. R. A. 759. 
Proximate Cause: See JVyatt 'T· Telephone Co., 158 Va. 
470.-Where the facts are undisputed and conclusively shown, 
the burden of decision is thrown upon the court. ·Citing 
Winchester v. Carroll, 99 Va. 727, in which the court set aside 
the verdict of the jury. 
Character Testimony-Certain General Rules ControL-
Southern Railway Co. v. Bryant's Ad1n·r., 95 Va. 212; White 
v. Southern Railway Co., 151 Va. 302, the Court said: 
"Substantial. confliets in testimony must be submitted to 
a jury but where there is no real conflict juries should decide 
questions of fact in accordance with the testimony sub-
mitted." 
In the instant case the plaintiff has clearly failed to show 
by a preponderance of testhnony that the defendant failed 
to turn off the gas when they disconnected the meter. 
''The general doctrine is that whether one has been guilty 
of negligence or not is a mixed question of law and facts t~ 
be determined by the court when the facts are undisputed and 
conclusively proven but not to be withdrawn from the jury 
when the facts are disputed or the evidence is concluded/' 
Winchester v. Can·oll, B'ltpra. 
''Where the facts are undisputed and conclusively shown, 
the burden of decision is thrown upon the court.'' Wyatt v. 
Telephone Co., 158 Va. 482. 
''If from the evidence fair-minded men can draw only one 
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inference, then is the question of law for the court, but if 
fair-minded men from the evidence may honestly differ as to 
the negligence charge it is then a question for the jury." 
Upon various state of facts these principles are established 
in Norfolk v. Benton, 160 Va. 633; Gaines v. Campbell, 159 
Va. 504; Alexander v. fflrenn, 158 Va. 486; Whipple v. BootheT 
155 Va. and numberless other cases. 
Appalachian Power Co. v. Robertson, 142 Va. 457. Tl1is 
case, so far as the evidence relates to this particular point 
{that is, ·whether a given act was done during the existence 
of a servant's employment there is no conflict and therefore 
presents a question of law for the court). Case reversed. 
St. Mary's Gas Co. v. Brodebeck, 114 ·Ohio State Reports, 
423. The Court held the following: 
{1) "Where the doctrine of res ipsa loquitur is not in-
volved, negligence is never presumed from the mere fact of 
an accident and resulting injury, but specific acts or omis-
sions indicating failure on the part of the defendant to ex-
ercise due care must be alleged as the direct and proximate 
cause of the injury, and the burden is upon the plaintiff to 
prove the same.'' 
(2) "Where personal injuries are caused by an explosion 
'upon premises owned and controlled by th~ injured party, and 
in a suit against a gas company there is no evidence of the 
. cause of the explosion, and the explosion is referable under 
the evidence to natural gas, or sewer gas, or gasoline fumes, 
and there is no evidence of any defect in the appliances and 
equipment furnished by the gas company upon the premises, 
and there is no evidence that the equipment was not of stand-
ard type or character, or that it was old or worn out or ren-
dered dangerous by long-continued use, or other evidence of 
want of care in its installation or maintenance, and no evi-
dence of notice or knowledge on the part of the gas company 
or its agents, and servants of any defect in suc)l equipment, 
it is not error for the trial court to direct a verdict in defend-
ant's favor.'' 
(3) "Under such facts a recovery would only be supported 
by an inference upon an inference, which is not permitted. 
(8obbolovitz v. liu.bric Oil Co., 107 Ohio St. 204.)" 
The court further held in the last-above mentioned case, 
the basement where the gas leak was found was under the 
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exclusive dominion and control of the plaintiff and her serv-
ants and subject to the right of the city to make visits to 
read the meter and to inspect and if necessary, to repair the 
meter in connection with same, it would be the duty of the 
person who reads the meter to either repair or report a de-
fective condition of either meter or pipe which might come 
to his notice on the occasion of his visits for either reading 
or inspection. The defendant is not an insurer of the safety 
of the pipes or the meter under any and all circumstances, 
but was only obliged to exercise due care to install substan-
tial and standard pipe and appliances and to renew them when 
same may become old or unsafe. Any other rule would re-
quire the premises wherever gas is consumed to be inspected 
every day and every hour of the day. Neither the premises 
nor the appliances and instrumentalities were under the ex-
clusive control of the defendant and without some showing of 
knowledge of a defective condition or of facts reasonably 
calculated to put the defendant upon inquiry, the exercise of 
due care does not require frequent inspection of premises 
where gas is consumed; ''Escaping gas is a condition which 
can be readily detected by the consumer as well as the dis-· 
tributing defendant.'' 
The defendant earnestly contends that from a careful and 
critical examination of every feature of this record it fails 
to disclose any fact which makes a showing of direct or cir-
cumstantial evidence from which an inference could be drawn 
of want of due care on the part of the defendant. Therefore, 
the court should have sustained the defendant's motion to 
strike the entire evidence as contended for in this Certificate 
of Exception. 
INSTRUCTION NO. 1-A. 
It is respectfully submitted that the giving of this insruc-
tion was erroneous and ·was calculated to mislead the jury 
because the evidence disclosed the fact that the defendant 
was not guilty of actionable negligence and that it failed to 
state the law as to notice to the defendant of the escape of 
gas on plaintiff's premises before it could be required to 
respond in damages to her therefor. See authorities quoted 
above in support of the first point raised in this Certificate 
of Exception. 
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. TffiRD .A,ND FOURTH ASSIGNMENTS OF ERROR. 
The trial court erred in overruling defendant's motion con-
tained in Certificates of Exception Nos. 3 and 4 for the fol-
lowing t'easons : 
That the plaintiff was guilty of contributory negligence 
and that the plaintiff's injuries were due to a supervening 
cause not perceived by the defenc1ant. 
The ~contradicted evidence in this case, as heretofore 
stated, that the plaintiff was complaining of fumes,· odors, 
etc., covering the period above mentioned· and was suffering 
in many ways therefrom and had changed her furnaces on two 
or three occasions and notwithstanding this fact, lmowing 
that these fumes, gases and odors had been continually in 
her house for several years and that after the gas meter 
had been disconnected she testified that the odor grew worse 
and her condition accordingly, she failed to notify the City 
of this condition, but continued to occupy her premises and 
in addition thereto, on October 23rd, 1935, she calked her 
house and on November 27, 1935, she weather-stripped her 
house (see testimony of N. W. Going, R., pp. 12, 13, 15, 16 
and 41), and in doing so she. was guilty, of contributory negli-
gence as a matter of law by confining this alleged escape-
ment of carbon monoxide within the house instead of allowing 
nature to come along· and keep the house clean, or else it was 
a supervening cause for which the City was not liable, even 
granting for the sake of argument, that it was guilty of neg-
ligence in allowing an· escapement of gas; that is, she was 
doing· exactly opposite of what an ordinary prudent person 
would have done under similar circumstances, as required 
by law; that is, get as much fresh air in her house as pos-
sible. 
The following eases sustain this contention: See Flee,qer· 
v. Consumers' Power Co., 262 Mich. 537, 1933. Defendant's 
witnesses testified in this case there was no odor of illuminat-
ing gas from the ·furnace. If illuminating gas was escaping 
and present in the building when plaintiff entered it from out-
side he should and would have detected its odor and pres-
ence and if present in suf,:ficient quantity to· overcome the 
plaintiff, she 'was guilty of contributory negligence in remain-
ing in the house until she was overcome thereby and under 
no circumstances is plaintiff entitled to recover. The gas com-
pany, since it is dealing with a highly dangerous substance, 
is bound to use a deg·ree of care commensurate with the dan-
. ger of gas escaping and causing injury or danger to occu-
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pants in the prenll:ses. As in other· cases, if a person is in-
jured by escaping gas by reason of her own contributory 
negligence, she cannot recover against the company. 25 A. 
L. R. 274. In this case the injuries occurred from gas escap-
ing from the fixtures. 
Lanigan v. N. Y. Gas Co., 91 N. Y. 29. The Court says it 
seems that where a g·as company discontinuing a gas supply 
to a customer and removing the meter, fails to close the 
service pipe effectively to exclude the gas from the build-
ing, it is guilty of an omission of duty and is liable for any 
damage caused solely by such neglect. Held: That the evi-
dence was sufficient to sustain the finding of contributory 
neg·ligence on the part of the plaintiff as the cellar was closed 
for five days during the time gas was still escaping and odor 
thereof still continued. ·Two servants were directed to go 
into the cellar taking candles, for the purpose of tapping a 
keg of beer. Explosion occurred in which they were injured.· 
Referee held that the conduct of the said servants in taking 
a light into a cellar wherein gas was escaping for five days 
was not such conduct as would have been of a prudent person 
under circumstances exercising ordinary care and caution. 
Case confirmed by Supreme Court. 
Norfolk db Westctn Railroad Co . . v. Benton, 160 Va. 633: 
Negligence or contributory negligence is a mixed que·stion of 
law ~nd fact and where the material facts are in dispute or 
the evidence is conflicting, the question should not be with-
drawn from the jury, but where there is no substantial conflict 
in the evidence or the facts are conclusively proven the ques-
tion is one of law for the court. JtJlinchester v. Carroll, supra; 
..AppalachiQIYI, Power Co. v. Robertson, supra; St. Mary's Gas 
Co. v. Brodebeck, SU'fJra. 
SIXTI-I ASSIGNMENT OF ERROR. 
The trial court erred in overruling defendant's motion, 
after the conclusion of all ·of the evidence, to set aside the 
verdict of the jury and enter up final judgment for the de-
fendant, as set forth in its Certificate of Exception No. 6. 
In support of this motion the court is respectfully referred to 
the facts and authorities quoted and discussed in the Second 
Assignment of Error. 
The defendant earnestly contends that the judgment of 
the trial court should be reversed and a .final judgment en-
tered for the defendant for the reasons set forth in the above 
Assignments of Error and for the further reason that from 
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the facts and evidence in this case it is humanly impossible 
for anyone reading this evidence to dete.rmine whether the 
plaintiff was suffering with monoxide poisoning, and if so, 
'vhether it was caused by the escape of illuminating gas or 
whether it was caused by fumes and g·ases fronl the coal and 
oil furnaces or from buses 'vhich ran along the street in front 
of her house. 
Dr. Manfred Call, 'vhom she first consulted on December 31, 
1935 (R., p. 109), says that from the history of the plaintiff's 
case as related by her he was of the opinion that she was suf-
fering from a monoxide poisoning, but he was unable to state 
what produced it. fie further says that ''it was a chronic 
case, because I know of no similar condition which would 
cause cherry red color of the lips and because I treated her 
sister, Mrs. May, who had somewhat similar symptoms, prob-
ably a week or ten days before I treated Mrs. James" (R., 
p. 113). Hence, if the plaintiff was really suffering from a 
chronic case of carbon monoxide poisoning, the evidence in 
this case clearly shows that it was caused from fumes, odors 
and gases from her oil and coal furnaces and from buses 
and certainly not from the small quantity of gas that was 
seeping from the inlet meter pipe which was not in sufficient 
quantity to produce the odor of gas in the basement or on 
the first floor of defendant's house. I·:Ience, it could not pos-
sibly have affected her condition. Her sister, Mrs. Sadie 
May (R., p. 42), testified that she lived with J\{rs. James from 
July, 1935, to Decembe1•, 1935; that previous to her living 
with Mrs. James, she had been asphyxiated, but she could not 
smell the odors, fumes and g·ases complained of by Mrs. James 
in July, August, and September because she stated, "I have 
no sense of smell'', and immediately thereafter testified that 
she detected illuminating gas i~ Mrs. James' house in October 
(R., p. 46). If she had no sense of smell in July, August and 
September, she could not have had any in October and No-
vember. Therefore, her testimony should not be g·iven any 
consideration in this case. 
The Court is further directed to the testimony of the plain-
tiff (R., pp. 61, 62) that she remained in her home every night 
from December 18th to December 28th and in the daytime 
she visited her friends and made trips out of the city, driving 
her own car on these trips. The record further shows that 
she went to the William Byrd Hotel on December 28th and 
remained there until some time in January, when she went to 
Stuart Circle Ifospital for treatment. 
Dr. Paul J{immelstiel (R., p. 187), defendant's witness and 
who is a Pathologist at the Medical. College of Virginia and 
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is now one of the Coroners of the City of Richmond, testified 
that he had heard Dr. Call testify and the plaintiff and it is 
his opinion that she was not suffering from carbon monoxide 
poisoning- and that the small quantity· of gas that was found 
in the cellar was not sufficient to produce carbon monoxide 
poisO'ning, notwithstanding the fact that the plaintiff had 
calked and weather-stripped her house. Dr. Kimmelstiel 
further testified (R., p. 222) that carbon monoxide poisoning 
could be caused by unsrifficient combustion in gas burners, oil 
burners and coal burners. Dr. Iummelstiel has had consid-
erable experience in gas cases. 
Dr. Call testified (R., p. 112) that his experience in carbon 
monoxide cases was very small; that he had had only two, 
one being Mrs. Sadie J\~Iay, sister of the plaintiff, and the 
plaintiff. 
Dr. W. L. ~fason, a specialist in eye, ear, nose and throat, 
with offices in Stuart Circle Hospital (R., p. 36), testified 
that he had been treating the plaintiff for the last fifteen or 
twenty years for a catarrhal condition of the nose and throat, 
that is, irritation of the lining. of the mucous membrane of the 
nose (R., p. 37). He further testified (R., p. 38): "I can 
tell you as to the irritation she had; I could not say whether 
it was illuminating gas or what it was." See 0. D. If.enney 
Co. v. Willia1n J. Dennis, 167 Va. 417, decided January 14, 
1937, in which the court held that "where the evidence shows 
that any one of several things may have caused injury, for 
some of which the defendant is responsible and for some of 
·which the defendant is not responsible and leaves it uncertain 
as to what was the real cause, the plaintiff has failed to es-
tablish his case''. There 'vas a verdict in the trial court for 
twenty-two hundred fifty dollars returned against the defend-
ant. The court reversed the trial court and entered final judg-
ment. 
RES IPSA LOQ[!ITUR. 
The doctrine of res ipsa loquitut· can of course have no ap-
plicability under the uncontradicted evidence ·of this case, for 
not only was the instrumentality not under the exclusive con-
trol of the city, but the cause of the alleged injury is evident 
so that neither of the two situations universally held prereq-
uisite to the application of the doctrine of res ipso loquit'IJA'. 
are here present. City of Richmond v. Hood Rubber Products 
Co.; St Mary's Gas Co. v. Brodebeck, supra. 
Hence, it is prayed that in view of the undisputable facts 
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shown by· 'the record, a writ of error and supersedeas be 
awarded to said judgment against defendant, your petitioner, 
and that it be set aside and reversed and that final judgment 
be entered for the defendant. . 
A copy of this petition was delivered to B. Harrison Turn-
bull and John G. May, Jr., of counsel in the trial court for 
Mrs. Bertrand T. James, on the lOth day of November, 1937. 
·Counsel for the City of Richmond desire to state orally 
the reasons for reviewing the decision complained of and pray 
that an opportunity therefor may be allowed. 
Respectfully submitted, 
JAMES E. CANNON, 
City Attorney. 
ORDWAY PULLER, 
CITY OF RICH~£0ND, 
By Counsel. 
· Assistant City Attorney. 
I, James E. Cannon, the undersigned attorney at law, prac-
ticing in the Supreme Court of Appeals of Virginia, do cer-
tify that in my opinion it is proper that the decision and 
judgment of the Law and Equity Court of the City of Rich-
mond in the action of Mrs. Bertrand T. James v. City of Rich-
mond, should be reviewed by the Supreme Court of Appeals 
of Virginia. 
Given under my hand this lOth day of November, 1937. 
JAMES E. CANNON. 
Received Dec. 3, 1937. 
c. v. s. 
Writ of error and SU1Jersedeas granted. 
C. VERNON SPRATLEY. 
Dec. 14, 1937. 
Received December 15, 1937. 
M. B. W. 
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RECORD 
VIRGINIA: 
Pleas before the Honorable Willis D. Miller, Judge of 
the Law and Equity Court of the City of Richmond, held 
for the said City at the Court room thereof in the City Hall 
on the 28th day of June, 1937. 
B'e it remembered that on this day, to-wit: In the Clerk's 
·Office of the Law and Equity Court of the City of Richmond, 
on March 25th, 1936, eame Mrs. Bertrand T. James, by Coun-
sel, and filed her Notice of Motion for Judgment against The 
City of Richmond, a Municipal Corporation, which Notice of 
Motion for Judgment is in the words and ;fi~res following, 
to-wit: 
Virginia: 
In the Law and Equity Court of the City of Richmond. 
Mrs. Bertrand T. James, Plaintiff, 
v. 
The City of Richmond, a Municipal Corporation, Defendant. 
NOTICE OF MOTION. 
To the City of Richmond, a Municipal Corporation of the 
State of Virginia: 
Take notice that I shall, on the lOth day of April, 1936, 
at 10 o'clock A. 1\t, or as soon thereafter as I shall be heard, 
in the Law and Equity Court of the City of Richmond, make 
motion for a judgment against you in the sum of Ten Thou-· 
sand ($10,000.00) Dollars, which amount is due me from you 
as damages for certain injuries sustained by me and caused 
by your negligence in the following manner : 
That heretofore, to-wit, on or about the 1st day of Oc-
tober, 1935, I was the owner of a certain house located at 2318 
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Grove Avenue, in the City of Richmond, Virginia:; 
page 2 ~ that prior to said date, I had purchased gas from 
the City of Richmond, a. municipal Corporation of 
the State of Virginia, for household purposes; that on or 
about the said 1st day of October, 1935, I instructed the proper 
authorities of the said City of n1y desire to discontinue the 
use of said gas and requested that the same be disconnected; 
that in compliance with said request, the said City, by and 
through its servants, agents and employees, did on or about 
the said date disconnect the gas main of the said City leading 
into the basement of the said premises ; that subsequent to 
the said date of the said disconnection, I had reason to believe 
that such had not been properly performed and notified on 
several occasions the proper authorities of the said City; 
that the said authorities conducted an inspection of the prem-
ises and reported that my idea that the gas was leaking was 
doubtless due to my imagination; that on the 23rd day of De-
cember, 1935, iiP was determined that the gas main leading 
to said house had not been properly disconnected and that 
gas therefrom was escaping into the said house; that this 
leakage of gas was due in no manner to any negligence on 
my part, but was the sole pr~ximate :esult of your negligence 
in one or more of the f ollowtng parhculars : 
(1) That you failed to exereise reasonable care in discon-
necting the said gas main; 
(2) That you failed to put a cap over the disconnected gas 
main; and 
(3) That at the time of the disconnection of the said gas 
main and subsequently thereto, as hereinbefore set out, you 
failed to make a reasonable inspection. 
As a proxin1ate result of the gas leaking into my house· as 
aforesaid, I became seriously and permanently affected from 
monoxide poisoning·; that I have been caused to expend con-
siderable su1ns endeavoring to effect a cure of my 
page 3 ~ condition and will be called upon permanently in 
the future to so expend sums in endeavoring to ef-
'fect a cure of my said condition, and I have been caused to 
suffer great mental anguish and physical pain and will con-
tinue to suffer such anguish and pain permanently in the fu-
ture. 
I have heretofore given a written statement, under my 
oath, of the nature of my ciaim and the time and place at 
which the injuries and conditions occurred, and said written 
statement was served on James E. Cannon, City Attorney 
City of Richmond v:. Mr_s. Bertrand T. James. 23 
for the City of Richmond, Virginia, on the 4th day of Feby., 
1936. 
vVherefore, I have been damaged to the extent of Ten 
Thousand ($10,000.00) Dollars, for which amount I will ask 
judgment as above set out. 
B. 1I. TURNBUtL, 
JOHN G. MAY, 
p. q. 
~IRS. BERTRAND T. JAMES, 
By B. H. ·TURNBULL., _. . . 
• ' ..,;_ ~ 1,.../, I.:' ~ .. ~ f ..._ ' ' j •... r . Of Counsel. 
And at another day, to-wit: At a Law and Equity Court 
of the City of Richmond, held the loth day of April, 1936. 
This day came the plaintiff by counsel, and on his motion 
it is ordered that this suit be docketed and continued. 
page 4 ~ And at another day, to-wit: At a Law and Equity 
Court of the City of Richmond, held the 19th day 
of November, 1936. 
This day came the plaintiff and defendant, by counsel, and 
thereupon the defendant filed herein a statement of the 
grounds of its defense to this proceeding. 
And on the motion of the defendant, by counsel, it is or-
dered that this proceeding, which was fixed for trial on this 
day, be continued to the 3oth day of November, 1936, at ten 
o'clock A.M., on account of the absence of a material witness 
for the defendant. 
Virginia: 
In the Law & Equity Court of the City of Richmond. 
Mrs. Bertram T. James, Plaintiff, 
'IJ. 
City of Richmond, a municipal corporation, Defendant. 
GROUNDS OF DEFENSE. 
. The defendant, City of Richmond, by its attorney, comes 
and says it is not liable to the plaintiff in any amount what-
-soever, and for its grounds of defense, assigns the follow-
ing: 
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1. The defendant denies each and every material allega-
tion contained in the plaintiff's notice of motion for judg-
ment. 
2. The defendant denies that it was negligent as charged 
in the plaintiff's notice of motion for judgment. 
3. The defendant denies that any of its servants, agents or 
employees were negligent as charged in the defendant's no-
tice of motion for judgment. · 
page 5 ~ . 4. The defendant denies that it, acting by or 
through any of its agents, servants or employees, 
was guilty of any acts of omission as charged in the plaintiff's 
notice of motion for judginent, approximately causing or con-
curring to cause the injuries complained of. . 
5. The defendant denies that escaping illuminating gas' 
caused the injuries complained of in the notice of motion for 
judgment. 
6. That the plaintiff was guilty of contributory negligence 
in failing to use ordinary care in detecting the odor of gas 
~nd in not exercising ordinary. care in ventilating her house 
so as to counteract the effects of escaping gas. 
JAMES E. C.ANNON, 
City Atty. 
CITY OF RICHMOND, 
By Counsel. 
page 6 ~ And at another day, to-wit: At a Law and Equity 
. ·Court of the City of Richmond, held the 30th day. 
of November, 1936. 
This day came again the plaintiff and defendant, by coun-
sel, and thereupon the defendant by its attorney pleaded 
"not guilty" and put itself upon the Country and the plain-
tiff likewise . .And thereupon came a jury, to-wit: W. Bruce 
Alexander; F. G. Mitchell, Gilbert Binder, Stuart A. Mor-
gan, Sanford Fleming, J. Stuart Franklin, and C. C. Michie, 
who were sworn well and truly to try the issue joined in this 
action and having partly heard the evidence were adjourned 
until tomorrow morning at ten o'clock. · 
And at another day,_ to-wit: At a Law and Equity Court 
of the City of Richmond, held the 1st day of December, 1936. 
This day came again the plaintiff and defendant, by coun-
sel, and the jury sworn in this case on yesterday appeared· 
in Court in accordance with their adjournment and having 
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further heard the evidence were adjourned until tomorrow 
morning at· half past ten o'clock. 
And at another day, to-wit: At a Law and E.quity Court 
of the City of Richmond, held the 2nd day of December, 1936. 
This day came again the plaintiff and defendant, by coun-
sel, and the jury sworn in this case appeared in Court in ac-
cordance with their adjournment ·on yesterday, and having 
fully heard the evidence and arguments of counsel were sent 
out of Court to consult of a verdict and after some 
page 7 } time returned into Court with a verdiet in the words 
and figures following, to-,vit: "We, the jury, on 
the issue joined find for the plaintiff and assess damages at 
$2,500.00. '' . 
Thereupon the defendant, by counsel, moved the Court to 
set aside the said verdict as contrary to the law and the evi-
dence, because of misdirections to the jury by the ·Court, and 
further moved the Court to enter up final judgment in behalf 
of the defendant, which motio'Ils the Court continued for ar-
gument to be heard thereon. 
And at another day, to-wit: At a Law and Eqtiity Court 
of the City of Richmond, held the 12th day of May, 1937. 
'This day came again the plaintiff and defendant, by coun-
sel, and the Court having heard argument upon the motions 
of the defendant to set aside the verdict of the jury rendered 
in this case and to enter up final judgment in behalf of the 
defendant, and now being advised of its judgment to be ren-
dered upon said motion, doth overrule the same; to which ac-
tion of the Court the defendant, by counsel, excepted. 
Therefore it is considered by the Court that the plaintiff 
recover against the defendant the sum of Twenty-five hundred 
dollars, with interest thereon to be computed after the rate 
of six per centum per annum from the 2nd day of December, 
1936, until paid, and her costs. by her about her suit in this 
behalf expended. 
Memorandum: Upon· the trial of this· case. the defendant 
by counsel, having . excepted to sundry rulings and opinions 
of the Court given against it and having noted jt~ 
page 8 ~ intention to apply for a writ of error and super-
sedeas, on its motion by counsel leave is hereby 
given it to file bills or certificates of exception herein at any 
time within sixty days from this date as prescribed by law. 
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On the further motion of the defendant, .by counsel, it is or-
dered that the judgment this day rendered in this case be 
suspended for a period of ninety days from this date. 
By consent of plaintiff and defendant, by counsel, in _open 
Court expressed, no bond is required of the defendant. for 
the suspension of the judgment rendered in this proceeding. 
And at another day, to-wit: At a Law and Equity Court 
of the City of Richmond, held the 29th day of June, 1937. 
This day came again the plaintiff and defendant, by coun-
sel, and thereupon the defendant tendered to the Court its 
six Certificates of Exception, which were received by the 
Court, signed and ordered to be made a part of the record, 
which is accordingly done. 
pag·e 9 ~ Virginia: 
In the Law and Equity Court of the City of Richmond. 
Mrs. Bertrand T. James 
v. 
City of Richmond. 
DEFENDANT'S CERTIFICA.TE OF EXCEPTION NO.1. 
The following evidence and exhibits on behalf of the plain-
tiff and of the defendant, respectively, is all the evidence that 
was introduced on trial of this cause : 
' 
Mr. May: I desire to introduce as Plaintiff's Exhibit A. 
certified notice served on the City Attorney as in cases of 
this character. 
Mr. Cannon: I expect at the proper time to move to ex-
clude this on the ground that it was not given within sixty 
days, and that is a matter of evidence. 
The Court: The City can object to the introduction at this 
time, reserving the right to move again to exclude. 
Note: Paper filed and marked Plaintiff's Exhibit A. 
page 10 ~ PLAINTIFF'S EXHIBIT A. 
Honorable James E. Cannon, 
City Attorney, 
Richmond, Virginia. 
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Dear Sir: 
-The undersigned claims damages of the City of Richmond 
for the following cause: 
That she is the owner of a certain house known as 2318 
Grove Avenue, Richmond, Virginia; that prior to the month 
of September, 1935, she had purchased gas from the said 
City of Richmond for a certain cooking stove located upon 
said premises; that in the month of September, 1935, she in-
structed the proper authorities of the City of Richmond to 
disconnect and to discontinue said gas; that in compliance 
with said request, the City of Richmond, by and through its 
servants, agents and employees, did on or about the 1st day 
of October, 1935, disconnect the gas main of the City of 
Richmond leading into the basement of said premises known 
as 2318 Grove Avenue ; that on the 23rd day of December, 
1935, it was discovered that the gas main leading to said 
house had not been properly disconnected and gas therefrom 
was escaping into the premises herein referred to and, as a 
result of said negligence, the undersigned became seriously 
affected from monoxide poisoning and was required to ex-
pend large sums of money endeavoring to be healed and cured 
of said sickness or poisoning, and otherwise required to ex-
pend large sums of money in and about the said premises 
known as 2318 Grove A venue. 
All to her damage in the· sum of Ten Thousand Dollars 
($10,000.00). 
(Sgd) BERTRAND T. JAME.S, 
(Sgd) MRS. L. F. JAMES. 
page 11 ~ State of Virginia; 
City of Richmond, To-wit: 
This day personally appeared before me, H. E. Gill, a 
Notary Public in and for the State and City aforesaid, Ber-
trand T. James, who 1nade oath that she is the person who 
signed the writing above .and that the matters stated therein 
are true to the best of her knowledge, information and be-
lief. 
Give~ under my hand this 31st day of January, 1936. 
(Sgd) H. E. GILL, 
Notary Public. 
My Commission expires the 12 day of February, 1936. 
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page 12 ~ N. W. GOING,. 
a witness on behalf of the plaintiff, being first duly 
sworn, testified as follows : 
EXAMINATION IN CHIEF. 
By Mr. May: 
Q. You are Mr. Nathan Going! 
A. Yes, sir. 
Q. What is your occupation Y 
A. Weather stripping and calking. 
Q. How long have you been engaged in that business? 
A. About eight or eig·ht and a half years. 
Q. What is this calking? 
A. Calking is sealing up cracks around window and door 
frames to ho~d the heat on the inside of the house and keep 
cold from the outside. 
Q. What is the difference between that and weather strip-
ping? · 
A. Weather· stripping is to take the leakage around sash 
and movable parts of windows. Calking goes around the 
frame between the masonry work and wooden framework. 
Q. Did you have occasion during the fall of '35 to visit the 
premises owned by Mrs. James Y 
A. I did. 
Q. What were the circumstances under which 
page 13 ~ you went there t · 
A. Mrs. James called me. She did not have any 
complaint to make as to the heating proposition in her house. 
What seemed to be the matter she thought smoke or gas or 
something came into the house from the outside. She wanted 
to get these premises sealed up to keep that leakage out. That 
is the reason I went to her house. 
Q. Did she complain about. odors Y 
A. Yes, sir. That was her main complaint at the time. 
Q. Were you able to detect any unnatural odors on the 
premises when you were thereY 
A. Yes, sir, I did. 
Q. Could you state what it was 1 
A. No, sir. I could not tell what it was. My suggestion 
was that it was smoke from surrounding houses coming in 
around the frames or window-sash. That is what I told her. 
Q. Did the odors have any definite significance as to what 
kind of odors they might beY 
Mr. Cannon: I object. He has not .qualified as an expert 
on odors. 
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·The Court: Objection sustained. 
By Mr. May:. 
· · Q. Do you know what definite dates you were on 
page 14 } the premises? 
.A. I could not say offhand~ I would have to 
refer to my file. . 
Q. During what mpnth? 
A. I think it was in October; I am not sure; October or 
November; I am not sure of that either. I did have occasion 
to look it up. I will have to refer to my files again. 
Q. The first time, pursuant to your conversation with Mrs. 
James, did you do any work on the house, and, if so, what 
did you doY 
A. On. the first call I made to her home I sold her calking 
on the house, but that did not adjust the trouble; lat~r she 
wanted weather stripping, or 'lJice 'lJe1·sa; I forget which it 
was. 
Q. The second time that you· were there could you detect 
any unnatural odors in the house? 
A. Y~s, sir. It was about the same as it was the first time 
I was there. 
Q. Where was the second operation on the house? 
A. .After we had calked the house the odor finally still 
came in and Mrs. James spent this additional money to 
weather strip the house, hoping that that would relieve it. 
It was my suggestion to her, too, because the first operation 
did not remedy the trouble. . 
Q. After the second operation had been made on the house 
did the situation become arrested 7 
page 15 } A. Mrs. James called me several times later alld 
said the trouble had not been corrected. I went 
to the house three or four different times and checked over 
different items until I' came to where I thought the leakage 
was coming from. 
Q. Were you there yourself? 
A. I was there two or three times myself. 
Q. On those later occasions when you were present could 
you detect any unnatural odor? 
A. Yes, sir, it was very noticeable. That is the reason I 
kept going back. I had an idea there was some leakage com-
ing into the house, but hadn't found it. I thought it was 
under the eaves of the house, with the idea the leakage might 
be coming from that source, but still didn't remedy it. · 
Q. Was there any differe!lce in the odor the first time you 
were there up to the last tune you were ~here Y 
' 
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A. I could not say I noticed any particular difference in 
it. 
Q. I don't believe you pretend to be an expert .. on de~ect­
ing the character of odors 1 
.A. No, sir. 
Q. Have you ever had occasion to notice the city main at 
the place where it was disconnected with the meter! 
.A. No, sir. 
page 16 ~ CROSS EXAMINATION .. 
By Mr. Puller: 
Q. When did you calk Mrs. James' house? · 
. A. I am not sure. I think it was around the middle of Oc-
tober as well as I remember. I would not giv.e you that as 
a definite answer. 
Q. Could you get the exact datef 
A. Yes, sir. 
Q. When did you weather strip itf 
A. About two weeks after the calking was done. I could 
not give you the definite date or 'veek. 
Q. Will you furnish us the date you weather stripped the 
house¥ 
A. Yes, sir. 
Q. .Are those the only two things you did there f 
A. Yes, sir. 
Q. What portion of the house did you calk and weather . 
strip? 
A. Entire house, including the basement. 
Q. Did you see any smoke in the basement any time you 
were there? 
A .. No, I did not see any smoke in the basement at all. I 
did not see any smoke in tQ.e house at all. 
page 17 ~ Q. But you smelled an odorY 
A. Yes, sir. 
Q. Fumes? 
A. Yes, sir. 
Q. Were they more perceptible when the oil burner was 
burning? 
A. I could not say when it was burning unless· I happened 
to be in the basement and saw. 
.I 
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RE-DIRECT EXAMINATION. 
By Mr. May: 
Q. I hand you one check, dated Oetober 24, 1935, in the 
sum of $35.00, and ask you if that is your account for some 
of the work performed by you at the house Y 
A. Yes, sir, this is the calking. 
Q. I hand you a cheek under date of December 11th, in the 
sum of $89.00, and ask you whether that is payment in full 
for the other feature of the billY 
A. Yes, sir. This is for weather stripping. 
Mr. May: If you can do it, you can use the 'phone here 
and get the precise dates; otherwise, we will have to ask you 
to make another trip here. 
page 18 ~ Witness : I expect it will be necessary for me 
to go to the office, myself, because this,set of books 
has been closed up. 
Q. Will" you bring what records you have? 
A. I ean bring the original order sheets. 
Q. Will you do that at this time Y 
A. Yes, sir. 
Witness stood aside. 
page 19 ~ L. H. HAZELWOOD, 
· a witness on behalf of the plaintiff, being first duly 
sworn, testified as follows: 
EXA~IINATION IN CHIEF. 
By Mr. May: · 
Q. Mr. Hazelwood, will you please state your full nameY 
A. L. H. Hazelwood, operating as John H. Rose & Com-
pany, plumbing and heating. 
Q. How long have yon been engaged in that occupation? 
A. About 45 years. 
Q. Were you called to the home of Mrs. James during the 
fall of 1935? 
A. Several times. 
Q. Do you recollect exactly how many times Y 
A. No, sir, I couldn't say to save my life. 
Q. What were the circumstances under which you were 
called there? 
A. The ·first time there was a complaint about gas from 
the furnace. I looked into that. I was undecided. I could 
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not see inside the fiu,e. The next time I took a man up when 
I found what I thought was the trouble. The entrance was 
not proper and obstructed this a. little bit. I -cut 
page 20 ~ that out and fixed it up. That was my ·first trip, I 
think. 
Q. Could yon detect any ·unnatural odor in the house at. 
that time~ 
A. I can't ~;Wswer that positively, but I did on several oc-
casions. Q. Were you called back laterY 
A.. Yes, sir, I think in the next two or three days Mrs. 
James called me and said ''You touched the trouble, but you 
haven't cured it''. 
Q. Did you go back? 
A.. Yes, sir. · 
Q. What was done the second trip 1 
A. Carried a ladder and went on top the house and ex-
amined the flue and found out it was all right. 
Q. Could you detect any unnatural odors 1 
A. I detected it on several occasions. I have been there a · 
good many times. Sometimes I did; sometimes I did not. 
Q. Do you recall whether you were called on to make any 
other trips there Y · 
A. Yes, sir, the time that I found what in my judgment it 
was. 
Q. How did you happen to go that timeY 
A. I got a call from 1.\'Irs. James, and she was apparently 
feeling pretty bad. I detected the odor of ·gas on 
page 21 r that trip, I remember distinctly. I took a flashHght 
· and went around the basement and found an open 
gas pipe. . 
Q. Where. was it! " 
A. Practically in the center of the building, right under a 
large window. 
Q. In what part of the house¥ 
A.. Under the front room. 
Q. In the basement of the house Y 
A. Yes, sir. It is a full basement. 
Q. What is the manner of construction of running the city 
main to a heater? How is that done? 
A. The city brings in the gas line from the city service 
main, puts a stop cock on the inside of the house and at-
taches the meter. The plumber takes the line from the meter 
to any fixtures or lights that are used. . 
Q. How did you discover on this particular day¥ 
A. Going· around 'vith a flashlight and watching closely for 
pipes, but no gas was on at the time .. Immediately I got in 
.J 
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front of this gas pipe I detected it. I struck a match and 
a flame shot out about that long-about a half inch long-. 
from the end of the pipe. 
Q. What action did the flame take Y 
A. It dr-opped back inside the pipe and·continued 
page 22 } to burn. 
Q. It didn't go out 1 
A. No, sir, didn't go out. I suggested to Mrs. James-I 
showed her-I said ''Better let me cap this pipe". She said 
"I would rath~r you would not do it. I want to get the city". 
Q. Do you know whether she then called the city employees 1 
. A. Yes, sir. She sent for the gas department immediately, 
went upstairs and called. I didn't wait there, but I know the 
city authorities did come. I left. 
Q. What is regarded as a safe measure in disconnecting a 
city meter! 
A. In my judgment it should be capped up inside the house 
and never be left open. 
Q. What m~thod of preventing gas from getting into a 
house proper is there from the main city line to the inside 
of the house? 
A. There is none, if the cock at the street leaks, to prevent 
it getting into the house. 
Q. What is the difference in reference to a stop cock at 
the curb and a stop cock inside the house? 
A. The one inside the house is used for any repairs or 
any additional gas appliances, and the curb cock is never 
used except by the city, provided, of course, there 
page 23 } is a stop cock inside the house.. One is usually in-
side the house and one out. The curb cock is used 
very seldom. A plumber will never touch them. 
Q .. Why is that Y 
A. Simply because he will very likely start a leak, they are 
used so ·seldom. With a stop cock inside the house they can 
always tell it. 
Q . .Are there any washers on the stop cock at the curb? 
A. No, sir. · 
Q. How is that operated? 
A. It is what we call a: key. It is a safety key, all metal. 
Q .. When there is something on that metal does that cause 
leakage more than if 'vas hers are on 1 . 
A. No, sir, but it is 1vi~e to use washers on gas stop cocks. 
Q. Were you able to find either a cap on the end of the pipe 
on the inside of the house or a stop cock on the pipe Y 
A. 'There was no stop cock inside the building on that gas 
line. When I struck a match at the n1outh of the pipe I · 
thought I had. all the trouble. 
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Q. This was in the basement. I will ask you, in regard to 
above the floor: Is there any way for gas to escape there 
and go to other floors of the building? 
A. Yes, sir. 
Q. How would that be doiie Y 
page 24} .A. The large windows have a radiator. That 
is in the room directly ov:er this pipe which was 
open. There is a radiator that has· holes, or a chase, through 
the floor where the pipes come out. There is a place on the 
side of that window for another pipe. A hot pipe goes up, 
which creates a draft the minute it gets hot, and that gas 
could have gone in there; and, not only that, the wall could 
carry the gas, being an air space between the plaster and 
brick work. 
Mr. Puller: I object to that on the ground that he is not 
an expert and it is an assumption .on his part, that the gas 
would g·o up. 
The Court: He has not qualified as an expert yet. 
By Mr. }lay: 
Q. Will you tell us whether a draft will cause gas to go 
up, of your own knowledg·e, from your experience Y 
A. My experience is that where there is warm air from a 
lower to a higher level, gas will undoubtedly follow that chan-
nel. Gas is much lighter than air. If air will go, gas will 
undoubtedly go, in my judgment, as I see it. 
Mr. Puller: I renew my motion to strike out that. 
By the Court: 
Q. What is your business Y 
A. Plumbing and heating and sheet metal. 
page 25 } Q. How long 1 
A. I went at that business when I was 16; I will 
be 70 next Saturday. 
Mr. 1\tiay: I think it is a matter of common knowledge. 
Mr. Cannon: The jury knows as well as he does, then. 
The Court: I don't think he has qualified as an expert. 
The jury are competent to draw their conclusions on common 
knowledge matters. 
By Mr. May: 
Q. Whf:l,t is the term for a layman 1 You call it a c4ase?" 
A. Yes, sir. 
Q. What is that? What is the size of itt 
A. Depends entirely on the size of the pipe. For a heat-
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ing line it is a four-inch chase, four inches wide, four inches 
deep for the pipe in the wall. 
Q. Did you detect odors in the basement ·on the trips you 
made? 
.A. No, sir, I did not. I noticed some peculiar odors on one 
or two occasions, but they were not strong enough for me 
to define whether they were illuminating gas, coal gas or 
what kind of gas. 
page 26 ~ Q. Do you remember whether you, ~ade any par-
ticular inspection of the main flootr- and second 
floor? ' 
A. I went through the house from one end to the other, 
from garret to cellar. 
CROSS EXAMINATION. 
By Mr. Puller: 
Q. What time did Mrs. James 'phone you on December 
the 18th, 1935? 
A. It is impossible to answer. I went there various ti.n;tes. 
Q. I mean on the 18th? 
A. I don't know that I was there on the 18th. 
Q. Didn't you testify that that was the time you det~cted 
gas? . 
A. I didn't give the date because I don't know. 
Q. Have you got ~he records here? 
A. No, sir, I have not except a few I stuck in my pocket. 
I kno'v I was there the date that the leak was found. What 
date that was I don't know, but the city was notified imme-
diately and sent up immediately. I went there October 5th. 
Q. Was it before or after 9 o'clock? 
A. I could not answer to save my life. I go to those places 
at all times and I haven't marked the hours. 
page · 27 ~ Q. What tin1e do you usually get to your place 
of business ¥ 
A. By half past seven in the morning. 
Q. Did you get this call at your place of business f 
A. Yes, sir. 
Q. · Can't yoill refresh your memory? 
A. No, sir. We g·et 40 and 50 calls every day. I could not 
positively tell when it was. 
Q. You don't know whether you were there in the morning, 
before noon or after noon? 
A. It was in the afternoon that I was up there that the 
leak was discovered. · 
Q. In the afternoon? 
A. Yes, sir. 
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Q. You are positive of that f 
A. I wouldn't swear to that. I think it was afternoon. I 
couldn't tell you to save my life. I don't keep a record of 
those things~ . 
Q. Didn't you charge Mrs. James every time you went up 
thereY · 
A. No, sir. A number of times I did not. I made inves-
tigation for myself. Unless some work was done she never 
. got a bill for it. 
page 28 } Q. Did Mrs. James make any complaint to you in 
the year 1933 that she was smelling odors and 
fumes in her house Y 
A. I don't know whether '33 or '34; I couldn't tell you. 
Q. Didn't you tell Mr. Drinnard, of the City's Attorney's 
Office, and myself, when we spoke to you about this matter, 
tha.t Mrs. James called you on several occasions in the years 
'33, '34 and '35, that she detected odors and fumes from the 
premisesf -
A. '34 is the first reco1~d I have, but I haven't looked over 
my ledgers. There may be some charges against her for 
~3: . 
Q. What complaint was she making in '34? 
A. Gas fumes in all parts of the premises at that time. 
Q. In all parts of the premises at that time Y 
A. Yes, sir. 
Q. How many times did you go there. in '34 Y 
A. I couldn't tell you how many times. 
Q. How many times did you go there in '35 1 
A. I couldn't tell you the numbe~ of times in any one year 
I went there, or any one month. 
Q. Prior to the time you discovered seepage from the pipe 1 
A. I went there a number of times; I could not say how 
many times. . 
page 29} Q. Isn't it a fact that Mrs. James was con-
tinually complaining to you during the years '34 
and '35, before you discovered ·this seepag·e of gas, of odors 
being continually in the house, and you went up there and 
investigated it for the purpose of ascertaining what they 
were?. 
A. That is correct, but the number of times I can't say. 
Q. She on this occasion had come to the conclusion those 
odors and fumes were from the oil in the burner; is that right f 
A. I think that is about correct. 
Q. Did you ever smell any illuminating gas in that house 
on any of the occasiotns you visited that house during '33, '34 
and '357 
'A. Oh, yes, sir. As I just stated, 've could not find -them. 
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I didn't know what they were; but when I did find the broken 
pipe, it was unmistakably illuminating gas. 
Q. When you were up there on, one occasion did you ex-
amine the woodwork in the living room? 
A. Yes, sir. 
Q. Did you find the woodwork, the paint on the woodwork, 
in the living room blistered nearly through Y 
A. Yes, sir. She showed it to me. 
Q. What was that due to? 
page 30} A. The only thing I could suggest was proximity 
to the flue that the burner was on. There wasn't 
but one flue there. 
Q. Was it burning coal or oil at that time7 
A. Burning coal. 
Q. Smell any odors? 
A. Only when the door was open and they fired it without 
closing at the bottom. If they closed it up, they didn't get ... 
any. 
By the Court: 
Q. What is that? 
..A.. The ash pit door. If that is left open and open the feed 
door, naturally it will make it puff out; but, if you closed the 
ash pit door, ·you didn't g·et it. 
By Mr. Puller: 
Q. You didn't de toot any odor of gas, nor had you dis-
covered gas until you got in the basement Y 
A. That is correct. 
Q. You didn't smell that until you got close to that pipe? 
A. That is right. 
Q. When you got close to the pipe you lit a candle and put 
it thereY 
A. I had a flashlight and smelled ~as. I flashed it up 
against the wall and saw tnis pipe. I struck a 
page 31 ~ match and lit it. 
Q. How close were you to that pipe when you 
discovered that? 
A. I suppose about tw9 feet from it. · 
Q. When yon put a candle to it, it went out about half an 
inch1 
A. Yes, sir. 
Q. Then went back in the pipe¥ 
A. Yes, sir. · 
Q. Isn't that evidence of the fact that there was no pressure 
of gas at ~he time? · 
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A .. E;xactly right. I say no pressure-there was. pressure; 
there was bound to be some. 
Q. With any pressure of any consequence the flame would 
have continued to burn outside the pipet 
A. Yes, sir. I think the size of that pipe is about one and 
a quarter inches. To make it come outside any length of 
time it would have to be right good pressure to driv.:e the gas 
through the pipe. 
Q. Can you tell this jury there was no stop cock on that 
pipet · 
A. Yes, sir . 
. Q. How was the gas turned offY 
A. There_ was only one cock. I _think that WBJS the curb 
cock in the street. There was no cock or no blind 
page 32 } cap inside the basem~nt. They always put a stop 
cock ·on the street side of the meter. 
Q. How was the gas turned off that house, then Y 
A. The meter had been taken out when I saw it. 
Q. Your contention is the gas was turned off at the street f 
A. Yes, sir. 
Q. Not at the inlet at the meter¥ 
A. Could not have been turned off anywhere but at the 
street because there was no stop cock in the eellar. It was 
at the curb cock. 
Q. You are positive of that? 
A. Yes, sir. 
Q. Are yeu acquainted with the }feulley stop cock? 
A. I handle very few but it is a high grade piece of work .. 
Q. Have you a memorandum of any work in the fall of 1935 
when you went there and found it was fumes from the fur-
nace? 
.A. I couldn't tell you that to save my life. I have a file 
here in 1934, October: ''See trouble with heater gassing. 
Promised to look after personally.'' 
Q. Didn't yon go up there on one occasion after the city 
inspector had been up and find out the gas burner in the base-
ment was· leaking and tighten up the cock in the basementY 
A. Let me see if I have anything on that. (Re-
page 33 r ferring to papers.) I may have it in my files at 
the office. l·haven't anything here on it. · 
Q. Did you make any examination at the curb in the street 
on the occasion you found this gas Y · 
A. No, sir. 
Q. You don't know whether that was· turned off or not by 
a stop cock at the curb? · 
A. I know it must have turned off; otherwise you could 
not stay in the . house .a minute, because with the· line ·open 
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and the curb cock open you couldn't stay in the house a min-. 
ute. It must have been shut off because there was nothing 
to keep it out but the cock. 
Q. You went there for the purpose of making an inspec-
tion and advising Mrs. James what was the· trouble. Why 
didn't you make an examination of this· at the curb Y 
A. We don't go to the curb. We have a right to do it; 
don't misunderstand me; a licensed plumber has a _right to 
cut off either side of the water cock. We cut off water fre-
quently when alterations are · made in water lines, but with 
the gas line as a rule there is a stop cock inside the house 
right on the side of the meter that we cut off to make any 
repairs to gas pipe. When they are turned off it 
page 34 ~ is liable to break off and we have to get the city 
to come down and fix them. 
Q. Haven't you a record of visits to Mrs. James' house 
in respon~e to complaints about the cqnditi.on · of_.·odors. and 
fumes during the fall of 1935 Y 
Mr. May: ·W. e object to the question on the ground that 
it has been answered several times. 
The Court : He has been :o.ver it in differeRt terms, but .he 
can answer it. 
A. I have no record. 
By Mr. May: 
Q·. Will you state whet~er there appeared to be any dif-
ference in the health of Mrs. James prior to. the fall of 1935 
and during the late fall and early winter of that year? 
¥r. Cannon: I object. A plumber is not qualified to pass 
on the physical condition of anybody. 
Mr.· May: I think he can tell how she appeared. 
The Court: I think that is calling too much for an opinion. 
Objection sustained. 
By J\!Ir. Puller: 
Q. Where was Mrs~ James when.vou went there on the 
last occasion? .. 
A. If my recollection is co.rrect, she was on the first 
floor. 
page 35 ~ Q. Dressed! 
~ A. Yes, sir. She m~y have been possibly on the 
second floor and came downstairs when I announced· my-
sci~ · 
Q. Go down in the basement with you f 
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A. No, sir, didn't go down with me until I found the gas 
leak and I called her and she went down in the basement. 
Witness stood aside. 
page 36 t DR. W. L. ~1:A.SON, 
a witness on behalf of the plaintiff, being first duly 
s"rorn, testified as follows: 
EXAMINATION IN .OffiEF. 
By Mr. May: 
Q. Will you please state your full name T 
.A.. W. L. Mason, lVI. D.; specialize in the eye, ear, nose and 
throat, with office in Stuart Cirele Hospital. 
Q. Of what medical school are you a graduate! 
.A. University College of Medicine. 
Q. How long have you been engaged in the practice of· 
medicine. 
A. Graduated in 1913 and practiced two years after that-
since about 1915. 
Q. Prior to the fall of 1935 was Mrs. James a patient of 
yoursY . , 
A. Been a patient of mine and Dr. Millers for about three 
years. 
Q. What have you and Dr. Miller treated her for from 
time to time Y 
A. Eye, ear, nose and throat. . 
Q·. :Since the fall of 1935 have you also treated her Y 
A. Yes, sir. 
page 37 t Q. What have you treated her for since that 
timeY , 
11.. Nose and throat mainly. I examined her eyes about a 
month ago. 
Q. Can you tell us, laymen like myself and others 'vho are 
here, just what condition of the nose and throat you have 
treated her for? 
A. She has always had what I 'vould say or an ordinary 
layman would call a catar.rhal condition of the nose and 
throat. That is irritation of the lining· of the membrane, 
mucous membrane, of the nose. "When she g-ets cold she has 
a great deal more probably than ordinarily, and that is what 
I have mainly treated her for in the last 15 or 20 years. 
Q. In reference to the number of times that you have had 
occasion to see Mrs. James, what is the relative number since 
the fall of 1935 compared with the number of times that you 
saw her prior to that time y· 
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A. I ean safely say I saw her many more times. Of course, 
naturally, she is a doctors widow, and we make no charges 
for any work that we do for her. 
Q. What is the effect of illuminating gas upon the mucous 
.membraneY 
A. I would say it is an irritant. 
page 38 ~ . Q. In reference to the eyes, what is the effect of 
illuminating gas on the eyelids 7 
A. Irritant. 
Q~ Is that an irritant to the eye proper? 
A.~ No, sir, I would not say; so, but to a part of the eye that 
would be exposed to the air. It could not get inside of the 
eye. · 
Q. Is the eyelid, the inner part of the eyelid, similar in 
nature to the mucous membrane? · 
A. Yes,_ sir. 
Q. Doctor, if you were given a history of illuminating gas 
poison during the fall of 1935, and in addition thereto had 
a history of the case from a medical viewpoint, what would 
you say was the relation between the illuminating gas poison-
ing and the present condition of Mrs. James? 
Mr. Puller: I object to that on the ground tha.t there is 
no evidence that the gas had been escaping an hour or two 
hours or three hours, or as to the quantity of gas·, whether 
sufficient to cause that. 
A. I can tell you as to the irritation she had; I 
page 39 } could not say "rhether it was i.Iluminating gas or 
what it was. 
The Court: Objection withdrawn? 
Mr. Puller: Yes, sir. 
By Mr. May: 
Q. Given a history of illuminating gas poison, what is your 
opinion as to the relationship between the poison and the 
present condition of Mrs. James? 
A. If she was exposed to it-if she had been exposed to 
it--- , 
Mr. Cannon: May I suggest, Your Honor, that there are 
different degrees of exposure, and the question does not give 
a proper foundation for an answer. 
The Court : Objection sustained. 
M.r. May: If Your Honor please, I would except to that. 
The Court: Mr. May, the plaintiff has not yet Jestified. 
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You are putting on some evidence about the escape of some 
gas from the end of this main where the meter was, and at 
the present stage of the case the objection is sustained. 
Mr. May: I understood that counsel knew that testimony 
would be put on by the plaintiff herself, but for convenience 
we desired to put on the medical testimony out of 
page 40 ~ order. I assure Your Honor that there will be 
sufficient connection shown, and, if it is not, Your 
Honor will rule it out. · 
The Court: You are asking a hypothetical question on 
certain things that have not yet been in the record, and ob-
jection is made and is sustained at the present stage of the 
case. 
Mr. May: I shall object to putting on your doctors, then. 
Mr. Puller: We are laboring under a misapprehension. I 
thought they would certainly put the plaintiff on the stand· 
and then be followed by the doctors. · 
Witness stood aside. 
page 41 t N. W. GOING, 
a witness on behalf of the plaintiff, being recalled, 
further testified as follows : 
EXAMINATION IN CHIEF. 
By Mr. May: 
Q. Mr. Going, you were to get us the date that you did the 
calking- and weather stripping· at Mrs. James'. Have you 
that information now? 
A. Yes, sir. 
Q. ·You may refer to your records to refresh your memory 
and give us those dates. 
A. The date for the weather stripping was November 27, 
1935. The date for the calking 23rd of October, 1935. · 
Witness stood aside. 
page 42 t MRS. SADIE MAY, 
a witness on behalf of the plaintiff, being first duly 
sworn, testified as follows: 
r" 
EXAMINATION IN •CHIEF. 
By Mr. May: 
Q. Mrs. May, I believe ·you are Mrs. John Mayf 
A. Yes .. 
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Q. I don't believe I have been able to trace any relation-
ship with you thus farY 
A. No, sir. 
Q. Mrs. May, you are a sister of 1\{rs. James, I believe Y 
A. Yes, sir. 
Q. The plaintiff in this caseY 
A. Yes. 
Q. Were you in Richmond in 1935 and particularly in the 
fall of that year 7 
A. Yes, sir, I came to Richmond in July. 
Q·. Did you have occasion to either visit or stay in the home 
of Mrs. James Y I 
A. I was living with Mrs. James, boarding with her;~at the 
~. . 
Q. What time were you boarding with her Y 
page 43 ~ A. I did not begin paying her board until Octo-
ber of that year. Then I went to work and started 
boarding. 
Q. Were you staying at Mrs. James' house when the gas 
1neter ·was talren out of there? 
A. Yes; sir. 
Q. What were the circumstances under which that meter 
was taken out? . · 
A. It wa~ taken .out on account of the fact that there was 
an odor in. the house and we did not know where it was. We 
thought it was in the gas heater or somewhere. The meter was 
taken out. 
Q. Froin the time the meter was taken out until December 
23rd, tell us what was the odor on the inside of the house? 
A. I would have said it was the smell of illuminating gas 
if I had any sense of smell. I have been asphyxiated and had 
the same effect. At times I felt as if I was taking ether. 
Q. How long did you continue to stay in the house under 
those circumstances Y 
A. I left on the 15th day of December. 
Q. Why? 
A. Because I was so ill I could .not attend to my work. 
Q. How were you affected Y 
page 44 } A. I was nervous and couldn't eat and couldn't 
sleep. I had to get up at night and sit up, some-
times all night long. It was impossible for me to do the work 
I was paid to do as recreation worker. I could not do the 
work. , 
Q·. As soon as you left the house and went outside, how 
was the condition of your health then? 
A. It was very much improved. 
Q. What was the condition ·of the health of your si~ter both 
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prior to and after the time of the taking out of ~hat gas· meter Y 
A. When I :first came home Mrs. James seemed to me to 
be in better condition than I had seen her for some time. I 
was uneasy about her. She lost all of her health. She seemed 
to lose every bit of her strength. The slightest thing broke 
her down a.nd she was constantly complaining of her eyes. 
She got so she could not see to do anything. We were very 
uneasy about her, my sister and I. 
CROSS EXAMINATION. 
By 1'Ir. Puller: 
Q. ·You went to live with Mrs. James in July, 1935! 
A. Yes, sir. 
page 45 r Q. Was she complaining of those smells at the 
time spoken of and at that time 7 
A. No, sir. 
Q. When did she first complain of them Y 
.A. Mrs. James complained of odor in the house. 
·Q. When you went there in July? 
A. In July. After we had to close the hou$e for the winter 
then·it got so we could hardly stay in the house. 
Q. Did you smell illuminating gas in July? 
A. I had no sense of smell. 
· Q. Did you detect it in August? 
A. No, sir. 
Q. Did you detect it in October? 
A. Yes, sir-
Q. Did you detect odor and fumes in the house in July f 
A. I had no sense of smell . 
. Q. Was Mrs. James complaining· of odors in July? 
A. Yes, sir. 
Q. Complaining of what she described in July? 
A. Not quite so bad. There was some odor in the house. 
There· was slight odor in the house. 
Q. In July? 
. A. Yes, sir. 
page 46 r Q. Continued until you left 7 
A. Until I left. I had to lP.ave the house on ac-
count of whatever it was. I couldn't stand it. 
Q. Was Mrs. James affected by fumes from busses Y 
A. I don't know. 
Q. They ran by her house f 
A. Yes, sir. 
Q. Have you ever heard her complain of fumes from 
busses? Is that the reason she moved out of the house? 
A. I think she moved out of the house on account of gas. 
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Q. You don't know that f 
A. No. 
Q. How did you smell l.tf 
.A. I got it in my bedroom. 
Q. Which floor is that! 
A. Second floor. I couldn't sleep for the odor, whatever 
it was ; I couldn't sleep. 
Q. If you detected illuminating gas during that time why 
was it necessary for Mrs. James to calk and weather strip 
her house from top to bottom to keep odors and fumes from 
outside? . 
.A. If it was coming from outside it 'vas closed to keep the 
odors from coming inside. · 
Q. She believed that! 
page 47} .A. She believed that, and after that we knew it 
must be inside. 
Q. .After she calked it Y 
A. Yes, sir; after it was calked I had to leave. 
Q. You say Mrs. James was in fairly good condition in 
July? 
A. Yes, sir. 
Q. When did you notice her condition materially change Y 
A. In thP. fall, cold weather. 
Q. In October? 
A. In October, November and December. When we had to 
close the house in October, the week of the Fair, she was so 
sick then she could hardly attend to things in the house. 
Q. In October Y 
.A. Yes, sir, during the Fair. 
Q. That is when she first closed the house Y 
A. Yes, sir. 
Q. Calked it 1 
.A. I don't know when she calked it, but I know she had to 
close the windows for the fall, for the cold weather. 
RE-DIRECT EXAMINATION. 
By Mr. May: 
Q. vVhen Mrs. James became sick had she calked the house 
at that timeY 
page 48 ~ A. I was not at the house when she was taken 
so ill. I moved December 15th. 
Q. When she was sick it had been calked Y 
A. Yes, sir. 
Q. The date given of that is October 24th, as to the calking. 
The Fair was prior to that time Y 
A. Yes, sir. She was sick at that time. · 
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Witness stood aside. 
Mr. May: I can very readily see it is going to take until 
lunch hour to develop the testimony of Mrs. James, and I 
would like to excuse the doctors until returning after lunch .. 
The Court: I take a recess at 1 o'clock until 2 :30. You 
can have the doctors here at 2 :30. 
Mr. C;annon: I have a motion to make which may obviate 
the necessity of their coming,. if Your Honor please. 
Note ~ The jury were sent from the court room. 
page 49 ~ Mr. Cannon: Your Honor, the last witness tes-
tified that Mrs. James' symptoms developed around 
the.early part of October, after the gas meter had been taken 
out, so that, if there ever was· any negligence on the part of the 
city,· it consisted in the improper removal of the meter and 
the cause of action arose thereupon. The notice was not 
served upon me until February 4th, and notice should· be 
served within sixty days after the cause of action occurs. 
The meter was removed in October. Mrs. May said her 
sistP.r showed these marked symptoms around the time of 
the State Fair, which was just around the time that the gas 
meter was taken out. 
The Court: What was the date it was taken out f 
Mr. Puller : Octo her 9th. 
The Court: The motion is overruled. 
Mr. Cannon: And we except. 
Note : The jury returned to the court room. 
page 50~ MRS. BERTRAND T. J.A.MES, 
a witness on behalf of the plaintiff, being first duly 
sworn, testified as follows: 
EXAMINATION IN CHIEF. 
By Mr. 1\fay: 
Q. I believe you are Mrs. Bertrand T. James, plaintiff in 
this casP., wl1o brought this suit, are you not? 
A. Yes, sir. 
Q. You are the wi¢iow of the late Dr. James of this cityf 
A. Yes, sir. 
Q. Yon are owner of the residence located at 2318 Grove 
Avenue? 
A. Yes .. 
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Q. During- the fall of 1935 did you have oooasion to have 
the gas taken out of your house by the cityY 
A. Yes, sir, they took the meter out. 
Q. Do you know when the meter was taken out Y 
A. It was between the last of September and the 9th bf 
October. 
Q. Approximately? 
A. Yes, sir. · · 
Q. What were the circumstances of the meter being taken 
out and the gas being disconnected Y Why was that 
page 51 } done? 
A. Because I could smell this odor in the honsEl 
and I sent for the city and asked them what this odor was, 
if it was gas. They said "No." In July or August I asked 
them to cut the gas off. Q. Why? . 
A. Because I could smell this odor and it was the odo-r of 
some kind of gas. I thought it was gas from the oil furnace. 
I turned the furnace out and still had the odor, and then 
I asked the city to cut the gas off, and I still smelt the odor. 
Q. Do you know when they cut the gas off? 
A. Either August or July. It was in July I think when 
I asked them to cut it off. 
Q. Do you know actually when they did cut.it offY 
A.. No, but I could smell the smell in my house. I had some 
peaches I wanted to preserve. I thought I would go in the 
cellar, but the gas was cut off and I could not preserve them. 
I had to use the electric furnace. I did preserve them on the 
electric furnace. I went in the cellar one day and just smelt 
tlw odor just flying out. That was in September, and I lit the 
gas and it burnt. 
Q. You had asked them prior to that to cut it o:fft 
A. Yes, sir, but it .did burn. I supposed it was 
page 52 } gas in the pipe, and I cut it off. 
Q. Do you know whether they had done anything 
towards stopping the inflow of gas, to your personal knowl-
edge, prior to the time the meter was taken out Y 
A. I do not. I asked them. I \vouldn 't know. They had 
told me they had cut it off. I didn't get any in the heater. 
Q. How long prior to the time the meter was taken out 
did you tell them to cut the gas off? 
A. It \vas either July or August. 
Q. Yon got no more bills after it was cut out? 
A.' No, sir. 
Q. They didn't charge you for September or OctoberY 
A. No, I didn't get any bill. 
Q. Did you assume that it had been cut off by the city? 
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A. Oh, yes, sir. 
Q. What had been the condition of your health, Mrs. James, 
prior to the time that the gas meter was taken out of your 
homeY 
·A. I was getting very much better, felt very well. I went 
to drive from Lawrenceville to Mt. Airy, N. C., but didn't 
drive back. I was getting very much stronger and felt very 
much better. · 
Q. AftP.r the meter was taken out what was the condition of 
the air inside. the house, from then to December 23rd' 
A. Perfectly terrible. 
page 53 r Q. '\Vhat did it smell likeY 
A. I don't know. It smelt like gas to me. I 
thought it was coming from the furnace. 
Q. Without going into what was·done (we will go into that 
later), I want you 'to describe just what occurred, how the 
gas affected you until December 23rd. Take all the time you 
want and' describe it. 
A. I had a little attack of grip. The city came up and said 
they wanted to take the meter. I told my sister to ask the 
man not to take it, ''sometimes I might want to use it again.'' 
They sent an order up to me from the city to get the meter 
and they took it out. I said ''Oh, this odor is so bad in here 
I can't stand it, I can't breathe." I said ''I can't breathe. 
Call those men back here.'' She came up and said ''I suppose 
when they take the meter out they always leave some gas 
in the pipe." I said to my sister "Why on earth should it 
be gas in the pipe when the gas is turned off! She said ''I 
don't know.'' 
The Court: Can't we get rid of those details 7 
By Mr. May: 
Q. Try not to go into what you said to somebody or what 
they said to you. I asked you to describe your physical well-
. being from tl1e time they took the meter out until 
page 54 r Dec. 23. 
A. I felt suffocated and couldn't breathe. I got 
out of bed and went out in the street and tried to get some 
air. I felt like suffocating all the time. It got worse and 
worse and worse and 'vorse. Finally I got worse and so weak 
I could hardly get along. I began to suffer terribly with my 
bowels. :Niy head was so confused I felt like I couldn't eat. 
I felt exactly as when I had my teeth pulled and I would take 
gas and . I felt like I had taken gas. 
Q. What effect did that have on your lips? 
A. My lips were just as red and I never used a lipstick. 
City of Richmond v:. Mrs. Bertrand T. James. 49 
My lips were the color ·of cherries; and it affected my eyes. 
Q. What effect did it have on your skin Y 
A. It dried like a chip. 
Q. Have any other effect on your system Y 
A. Got me so weak I couldn't go up and down the steps. I 
had to crawl up; and I was getting ready to move on the 
:first floor, hoping that would help me. 
Q. When did this condition begin with you? Was it about 
at the same time the meter was taken out, or later, or when? 
A. It was when the meter was taken out. It began that 
very day. I began coughing. I got worse and worse and 
worse. I got so I couldn't eat. 
Q. Did this continue to December 23rd 7 
page 55 ~ .A.. ·Yes, sir. I got up at 4 o'clock in the morn-. 
ing and went out in the back yard, didn't wait to . 
dress, I was so suffocated; put on my sl).oes and stockings 
and coat and went out in ,the back yard and walked up and 
down the back yard at four o'clock in the morning. I went 
back in the house. I 'vas so suffocated I raised the window 
and dressed and went on the front porch. Every time I would 
·go out I would feel better. When I got back I had a suffocat-
ing condition again. Finally I got so sick I had to go in the 
living room and lie down. A feeling came over me, I was 
so ill, I tried to get up and couldn't stand up. I didn't know 
what to do. I was by myself and didn't know what to do, I 
was so ill. I never had been so ill in my life. 
Q. Were you conscious during all that time? 
A. It came all over me; I was so nervous. and sick. I got 
flat on my stomach and pushed myself, tried to get back in 
the kitch~n door. I don't remember when I got there. I 
didn't know where I was. Oh, I was so nervous. I stayed 
there until I crawled back in the house. I couldn't do any-
thillg I wanted to. 
Q. What effect did this experience have on your throat and 
nose condition T 
A. Burnt my throat up. Just burning and dry 
page 56~ and coughing· all the time-throat and nose and 
all. 
Q. What effect did it have on your eyes Y 
.A.. Well, my eyes. were as red as could be. I haven't been 
able to use my eyes since. I can't read or crochet. 
Q. Did you read an~ crochet prior to this time? 
.A.. Yes, indeed; half my time. 
Q. Can you do that nowY 
A.. No, sir. .. .. . . 
Q. What.is your present.·fe~ling now as compared to prior 
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to the taking of the gas meter out¥· Have you fully recov-:-
ered? 
A. No, I have not. I still have trouble with my chest and 
my throat and eyes and head ana my abdomen, but the ab-
domen condition is better. 
Q. ~From the time the meter was taken out did you get in 
touch with the city officers to correct the situation in your 
house? 
A. You mean before or after the meter was taken out Y 
Q. After it was taken out, from then on! 
A. Not after they told me it was not any gas there. I didn't 
know you could have gas without a meter. 
Q. Was it after taking the meter out that the city man 
came there¥ 
A. Yes, sir, came twice. 
Q. WhyY 
A. Because I asU:ed them. I could smell this gas and asked 
them to come. 
page 57 ~ · Q. What did those city representatives have to 
say when they got there Y 
·A. They said it wasn't any gas there, but my imagination. 
Q. That occurred on two different occasions Y 
A. Two different occasions. 
Q. Why did you get Mr. Nathan Going to come to your 
house and do some work? 
A. I called Mr. Carle about the furnace. He told me it 
could not be his furnace, so I called Mr. Going to calk the 
house and see if that could not keep the outside air out. It 
was making me · sicl~. He came and calked it. Then I got 
weaker and weaker. I felt like I was dying inside arid out. 
I called him back ag·ain and told him the house was worse, and 
he said the only thing he knew would be tore-weather-strip 
thP. house, and I had that done. I said "Mr. Going; walk from 
the attic to the cellar and weather strip it, fill up every crack 
you can find; do anything· you can to keep this· odor out,'' 
and he did. 
Q. Did you get any plumbers of your own selection to see 
whether they could find anything that caused this odor? 
A. I asked 1\fr. Hazelwood to come. 
Q. How many times did Mr. Hazelwood come f 
page 58 ~ A. I don't· know exactly; two or three, maybe 
three or four. . 
Q. Did he find anything on any of his trips except the last 
one? 
A. No. 
Q. When he came the last time, the day you became so 
severely afflicted, you stated, I believe, that you sent for him f 
: ... 
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A. Yes. 
Q. Did he find anything that day when he oom~ Y 
A. The day I was ill f He didn't at first. 
Q. Did he later find anything Y 
A. Yes, sir. 
Q. Did you go down to see what he had foundY 
A. Not until he called me. 
Q. When he called you, ·you went downY 
A. I got on the steps and bumped down like a child because 
I couldn't walk down. . 
Q. When you got down, what had he found; what did you 
seef 
A. I saw a pipe about this size was open and full of gas 
and a little flame coming from this round pipe. This flame 
was all in there. It came from the middle of that other thing. 
By the Court: 
Q. About how long was the flame Y 
page 59 ~ A. About this long. (Indicating about an inch.) 
I could not say positively. It looked to me about 
that long. 
By Mr. May: 
Q. What did you do when you saw that flame Y 
A. Mr. Hazelwood said he would turn the gas off. I told 
him I wanted the city to turn it off. I called the city and 
told them I saw this gas burning. They sa~d it was inl.pos-
sible. I said "It certainly is true. ·It-i's in the house. I am 
scared to death.'' And I waited and I waited and I. called 
again. 
Q. How long did you wait before you called the second 
time? 
A. I couldn't say exactly. It seemed to me it was forever. 
They said "Don't be so frantic, Mrs. James. It can't hurt 
you.'' I said ''I am ill. I can't stand this. Somebody will 
have to come up here, and, if they don't, I will turn the City 
Hall upside down.·" In a little while a gentleman oome up 
and saw it. He said "This is bad." He said he would turn 
it off from the street. I said ''I a.m going to watch you turn 
it off,'' and I went to the window and saw him turn it off. I 
told him I wanted it capped. It hadn't been capped. He said 
it wasn't any use capping it. I said "I want it capped." 
He didn't sem to have a cap. I said ''I will turn the City 
Hall upside down if you don't do it." He said he would see 
if he had a cap, and he did put a cap on. 
page 60 } Q. After this were you a patient at Stuart Circle 
Hospital! 
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A. Yes, sir. . 
Q. When did you go to that institution T 
A. In January or February. 
Q. How long did you stay.at the hospital? 
A. I think it was two WP.eks and two days. 
Q. What were you being treated forY 
A .. Constipation, and I had a terrible cough. 
Q. Did this experience you had have anything to do with 
what you were being treated for? · 
. A. Oh, yes. 
Mr. Cannon: I move to exclude that unless it is testified 
to from expert knowledge. Mrs. James is not competent to 
say what the treatment was for. Certainly the proper founda-
tion ought to be laid. 
The Court: Objection sustained unless some connection 
is shown that what she went to the hospital for was brought 
about by gas. 
Mr. May: I understood her to say that was the cause. I 
may have misunderstood her. ' 
·The ·Court: Her giving her opinion of what she was treated 
for is not admissible. 
page 61 ~ By Mr. May: 
Q. What was the condition of your health be-
tween the 23rd of December and the time you went in the 
hospital! ~ 
A. I was just ill with constipation. It was perfectly ter-
rible. 
Q. Had your condition changed any from the time-
A. I was feeling desperately ill. The doctor told me I 
must stay out in the air for n1y own salvation. 
Q·. Had your condition chang·ed any from December 23rd 
until the time you 'vent to the hospital Y 
A. No. · 
Q. I will ask you whether this check in the sum of $95.40 
to Stuart Circle Hospital was payment in full of· their state-
ment for your staying there Y 
A. Yes. 
Q .. I will ask you whether you received this bill in the sum 
of $46.36 for medicines from October 12, 1935, to September 
21, 19367 
A. Yes, and more. 
Q. And more! 
A. Yes. 
Q. Were yon able to return to you~· home-
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A. No. 
page 62 ~ Q. Or did you stay somewhere else, and on 
whose advise did you stay somewhere else 7 
A. Dr. Call. 
Q. Where did you stay f · 
A. William Byrd Hotel. 
Q. How long did you stay there 7 
A. Went there in January and stayed until May, I think; 
I can't remember. 
Q. Why. didn't you stay in your own homeY · 
A. I couldn't stay there. I got so ill I couldn't stay there. 
Q. Was the house in such a condition 7 
A. ·Yes, sir, it was terrible. " 
The Court: You mean it was terrible after December the 
23rd7 . 
Mr. May: Yes~ sir. It remained in the walls. 
By Mr. May: 
Q .. I will ask you whether you paid these accounts with the 
William Byrd Hotel: May 2nd, $23.45 ; January 4th, $62.50; 
February 5th, $62.50; April 26thJ. $19.30; March 18th, $35.25; 
March 25/36, $21.15; April 15j3o, $19.40; April 7/36, $40.45; 
April 29j36, $17.707 · 
A. Yes. 
page 63 } Mr. Puller: We move to exclude those bills on 
the ground that there is absolutely no evidence in 
this case that there was any illuminating gas in there after 
the 18th, except Mrs. James surmises that it continue~ in 
there after the 18th of December. 
The Court: I understood it was the 23rd that reference 
was made to. · 
.Mr. Puller: That is right. However, the 18th was the 
4ay the meter was taken out, the pipe was capped and gas 
turned off in the street. 
The Court: The witness said it was the 23rd he went there 
and struck a match. 
Mr. Puller: She testified she went to the hotel in Jan .nary 
and stayed there until May. He is charging all these bills to 
the City of Richmond. · 
The Court: When did this lady go to the hospital 7 
By Mr. May: , 
Q. Do you remember when you went to the hospital? 
A. I don't remember the date. · 
Q~ Do you remember how long yon had ·been ·out of the 
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hospital when you issued this check, the one. of February 
29th? 
·.··A. I had to pay this before I left. 
page 64 ~ By the Court: 
Q. Was that the first check? 
A. This is the only check. 
Mr. May: The check is dated the 29th of February. 
The iCourt: When was the first check to the hotel T 
Mr. Turnbull: In January. 
By ~Ir. May: 
Q. Do you remember what date in January you went to 
the hotel? 
.A.. No, sir. 
By the Court: 
Q. You went there after you came out of the hospital 7 
.A. Yes, sir. 
By Mr. May: 
Q. You went to the hotel from the hospital and back to the 
hotel Y 
A. Yes, sir. 
The, Court: Unless there is some evidence gas fumes con-
tinued to stay in the house, the evi~ence will be excluded. I 
think, without_ some affirmative eviden~e the evidence should 
be excluded fro;m the jury. . 
page 65 ~By Mr. May: . 
Q. How long did gas fumes continue to stay in 
your house? 
A. I don't know, Mr. May, because I couldn't go in there. 
Q. Were they in there when you would go back in there--
Mr. Puller : Don't lead her. 
By the Court: 
Q. Did ·you leave your house or did you live there from. 
the 23rd of December? 
A. I went there on the 28th of December. I thought if the 
gas was turned off it would be all right. . . 
Q. Did I understand you to say you were taken ill on the 
23rd of December? . . 
.A.. I was told it w~s the 23rd. I don't know the date •. ; 
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g. Then, yQu ~taye~ at your home through the. Christmas 
hob days Y · . · · •. . · · · · · · • ·· · . · 
A. No. I was going from place to place:·. I w~uld go back 
out- · · · · 
· Q. Did you spend nights ·there. after ·being illY I under-
stood you to say you were taken. ill on the 23rd. From the 
23rd to the 28th did you stay there? 
· A. Yes; sir, at night.· · .. . :; ·· · 
·Q~ Did you notice gas 'in the. _house 7 . 
· A. I didn't know·what-it·was, I was so sick. 
page ·66 }- , . Q. Did ~ou ~otic~~- any fu!lles ~n your house. or_ 
· were you· ill and mtg1it have thought there were. 
fumes in your hou'sef·.:. · ·-.·~ :; · .;. 
A. I t~ou.ght there 'were-1~W,~~ .~n· .. th~ house. I.j"Q.st Qould:· 
not stay Ill It. . . '. , . ,~: ~ ,. . . . -
f • ; '_.1 
The Court: I don't think tli~r~ .is sufficient ~vidence. From. 
the witness' statement, she was laboring .. under the im.pres-; 
sion it was fumes in the house, but .she doesn't know .. 
Mr. May: ·You recall the testimony that she did go to the· 
l1ot.el in January. · · 
By Mr. May: .. 
Q. Did you ever return to your. home· from the 28th of De-
cember until you came back th_ere to stay! 
A. Yes. 
Q. What was it there when you would go back in there t . 
.. A. It was very close. . 
: Q. Did you detect odors of illuminating gas when you would 
go back in there? . . 
. A. I detected something; I could not say it was illuminat-
ing gas. It smelt like gas. . . 
Q. It smelt like the same thing that had been in 
page 67 ~ there? _ . . . 
A. It was not as bad. It got better every time 
t went in there.. . . 
The Court i The evidence is excluded at the present time. 
Mr. Ma.y: That .is .all. . ; 
_r_ ~ _,..- .· 
Note: At 1 P. M. the jury was excused until 2.30 P. M. 
pag·e 68 ~ (IN CHAMBERS). 
Mr: Cannon: If You~ Honor please, it app.ears from the· 
P.laintiff's own testimony that this meter was taken .. out and 
di~connected between the end of Septembe.r _ an4 ~he. 9th of 
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October. As a matter of faet, the city records show it was 
t!lken put on the 9th of October. The plaintiff further testi· 
fied that,. immediately upon the removal of that meter, she 
began to feel worse. 'She had been sick and gotten better, 
and, almost simultaneously upon the removal of the meter, 
she had begun to get worse and had a oollapse on the 23rd· 
of December. But the notice the Legislature says must be 
given in sixty days and then adds: "No officer, agent or 
·employee of the city shall have authority. to waive such con· 
ditions, or any of them." Now, the negligence of the city 
w:~an isolated act, if there was negligence. There is no such 
thing in a case of this sort ~s continuing negligence. The 
negligence was committed on the disconnection of the meter. 
Tha plaintiff immediately began to feel the ill effects and it 
was her duty then and there to have taken precaution for her 
safety. What did she doY She let that condition 
page 69 } go on until the 23rd of October, when she has· her 
windows calked, and she doesn't do anything 
about it, and as I recall the representatives of the city knew 
nothing about it until the 4th of February. 
The reason is to enable the city to make its investigation 
promptly and settle for what damage might have been occa. 
sioned up to the time. · 
I submit, this case cannot go on any longer; this plaintiff 
cannot maintain her action any further. ·For that reason I 
respectfully urge the court to exclude from the evidence the 
charter notice which was offered this morning. 
, The Court: T·he motion· is overruled at this time. I will 
rule later on whether she can recover for damages not within 
the sixty days. 
Mr. Cannon: I except to the present ruling of the court 
and will renew the motion later. 
page 70 ~ AFTERNOON SESSION. 
Court resumed its session at 2 :30 o'clock P. M. 
MRS. BERTRAND T. JAMES, . 
the witness, who was upon the stand at the recess hour, re-
suming, further testified as follows : 
CROSS EXAMINATION. 
By Mr. Puller: 
. Q. Mrs. J ~mes, what is your age Y 
A. Sixty. .- . ·. · 
Q~ When did- you ·I eave your home f 
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A. I think it was the 28th of December; I am not sure. I 
left there in the day when I 'vas taken sick in the morning. 
Q. You remained until the 28th Y 
A. At night; would be away in the daytime. 
Q. You went from place to place from the time you left 
home on the 28th until you went to the hotel. Where did you 
go then! 
page 71 ~ A. Went to Mrs. Tabb 's and Mrs. ~fcClure 's, my 
sister. Christmas Day Mr. Andrew Kidwell took 
me to his home. 
Q. Y 011: were visiting with friends and relatives between 
the 28th and the time you went to the William Byrd Hotel 7 
A. Yes, went in an automobile. 
Q. Do you drive it, yourself Y 
A. Yes. 
Q. On each of those occasions 7 
A. Not to Mrs. Kidwell's, no. 
Q. You went to William Byrd Hotel on January 3rd. How 
long did you remain there 7 
A. Until May. 
Q. When did you go to the hospital f 
A. It is hard for me to remember. The 30th, I think. 
Q. What was the occasion of your going to the hospital 
in February when you were well enough to visit friends Y 
A. I was so sick. 
Q. When you were visiting friends from the 28th until the 
time you went to William Byrd Hotel 7 
A. I didn't know where to go. I couldn't stay in my house 
and I went to the hospital. 
Q. How were you suffering during that period 7 
page 72} A. Nauseated and headache, eyes hurting me and 
eonstipation, and all over. 
Q. How long had you been suffering with constipation Y 
A. I think it began about the last of October. The con-
traction in the abdomen, it began with constipation. 
Q. You were complaining of all these fumes coming from 
the furnace, making you sick, prior to April, 1933, were you 
not? 
A. I thought it was the oil. 
Q. How did that affect you 7 
A. Made me a little nauseated. I didn't sleep well at all. 
Q. Did it constipate you? 
A. No, but I used to feel dizzy though. 
Q. You complained of these odors and fumes to Mr. J. 
Stuart Graham in April, '337 
A.· Yes, sir. . -: _ 
Q. What kind of' odors were you complaining of then 7 
58 Supreme Court of Appeals of Virginia. 
A. At first it was oil, the first oil burner. I told him to 
come and see. It was put in my house and it was smelling; 
it smelled perfectly awful. I went to see Mr. Harbold(?) and 
asked him to tell me a nice upright man I could see to see 
if he could do anything about this stnell in my house. He 
told me to see Graham & Gregory. I went to see them and 
they came there and smelt the place and told m_e it was noth-
ing I could do; I would have to have a new fur-
page 73 ~ nace; if I could get a. proper burner I wouldn't 
have any trouble. So I had to see about getting 
my money back so I could put another burner in. Mr. Gra-
ham put in the furnace so I could burn coal, and his coal 
furnace smelled. I asked him to come back. He told me 
that he thought he had something to. stop the odor or smoke 
from the coal furnace. I couldn't afford it, myself. So he 
came there and told me I "'~ould have to have my flues cleaned 
out. I had that done, and he put in a burner and tried to 
fix something; but I never smelled such an odor in my life. 
I called downstairs and asked if he was burning old shoes. 
I called Mr. Graham and said "I W·Ouldn't put an oil furnace 
in this house''. He says ''Mrs. James, you will be satisfied. 
We will fix it and it will be' all right. They put it in; and I 
had gotten an atomizer. Two rooms downstairs I shut up, 
and soot covered everything. They sent Mr. Tignor up, an4 
he told me, if I would stand in the front door and the first 
grown person I saw g·o by to say ''Will you come in my 
house?'' and if they said "~Irs. James, I can smell oil in . 
your house'', "I will take that burner out". I said I wouldn't 
do it·; I wouldn't do such a thing. Finally I said "I will move 
across the street from now until12 o'clock· tomorrow, and 
you meet me here, and, if your furnace is still 
page 7 4 ~ smoking and throwing soot, you will have to take 
it out''. He met me there, and you never smelled 
such a smell. 
Q. Did it make you sick? 
A. Yes, sir .. 
Q. Did the odors make you sick Y 
A. Yes, sir, always nauseated me all my life. 
Q. Make you vomit? 
A. No. 
Q. Make your eyes red Y 
A. No. 
Q. It affected your whole system Y 
A.. No, sir, ju~t made me feel sick. . 
Q. A.nd nauseated? 
A. Yes, sir, nauseated; made me feel nauseated and sick. 
And he took it out, and meantime Mr. Tignor came back. I 
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said ''I don't think the burner suits the furnace; it still 
smokes''; and he says ''Mrs. James, will you exonerate· my 
burner Y'' He was awfully nervous. I said ''I don't know 
about that". I said "The furnace is making all this smoke". 
He said, "Mrs. James, please exonerate this furnace". I 
said "Not your furnace". He said all new furnaces smoked 
as a rule; ''I will fix it for you''. I called him and 
page 75 } told him I couldn't stand this. He said ''Why 
don't you pull the house downY'' I said ''That is 
a very bright idea, but the first thing I will do will be to 
pull your old Sinoky furnace out". I had it cleaned out for 
soot, and couldn't run the furnace over 160 because it burned 
the paper on the wall in the dining room. · 
·- Q. Did you smell these fumes in every portion of the house 
-the odor from the oil burner Y 
A. That is the coal burner I am talking about. 
Q. ·Then you installed an oil burner Y 
A. Yes, and then had to take it out. Then he said he would 
not come back; so I went to see l\fr . .Carle-
Q. In April, 1932, Mr. Graham installed a new furnace, 
capable of burning coal and capable of being an oil burner Y 
A. He said so. 
Q. In the fall of '33 you complained to him of the fumes 
making you sick and asked the price of. an oil burner; isn't 
that right? 
A. No. 
Q. You deny that? 
A. Yes, sir. 
Q. Did Mr. Graham again visit your premises and find no 
trace of these fumes, but, in order to satisfy you, in October, 
_ _ '33, he installed an oil burner in place! 
page 76 } A. No. 
· Q. Didn't install an oil burner in '33 7 
A. Yes, but not to satisfy me. 
Q. He did itY 
A. Yes, sir. 
Q. About the first of December you complained to Mr. Gra-
ham about fumesf . 
A. Complained to him that it was in the house. 
Q. Did you complain to him about black smoke coming out 
of the· chimney Y 
A. No, I didn't know anything about black smoke coming 
out of the chimney. 
Q. You called Mr. Graham's attention, he didn't see it, 
and that is the reason you took the oil burner out and re-
placed it with a coal furnace, and that was the last transac-
tion Mr. Graham had with you? 
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.A. Yes. 
By the Court: 
Q. Did he take the oil burner out 1 
.A. Yes, sir. I used his same furnace with the oil burner 
in for coal. 
- Q. It smoked using coal and then used it for oil and had 
trouble? 
A. Yes, sir. 
page 77 ~ Q. Then put it back for coal and still had 
trouble? 
A. Yes, sir. 
Q. Which time during that time did it make you sick; one 
or all three 7 
A. I{ept me feeling badly all the time. 
By Mr. Puller: 
Q. During that period, is it not a fact you were suffering 
with asthma Y 
A. No. 
Q. And told Mr. Graham you couldn't get your breath? 
.A. No. 
Q. Then you consulted :Air. Carle of Carle-Boehling Com-
pany about these fumes and odors Y 
A. And the soot in the place. I wanted to put in an oil 
burner and I went to see Mr. Carle. 
Q. Did he install an oil burner 7 
.A. Yes, sir. 
Q. When was that! 
.A. I think it was December, '34. 
Q. Didn't he call your attention to the fact that you had 
a defective flue? 
A. No, sir. Mr. Gregory told me that. 
page 78 }- Q. Isn't it a fact that the woodwork in your liv-
ing room near the flue was blistered Y 
.A. After Mr. Graham put in his furnace. . 
- Q. Were any odors fr,om that, or blistering of the wallY 
.A. I don't know. I put in. a furnace because I had to run 
two fireplaces.- . 
Q. When did you get Mr. Carle to install a G. & E. oil 
burner? 
.A. December, '34. 
Q. Did that rell!-e.dy the situation 1 • . 
A. Yes, sir. I didn't have any more Oil odor except It smelt 
~<r·Didn 't you call Mr. Carle in the spring_ of '35 and com-
plain of odors making you sick Y 
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A. I did. 
Q. He visited your premises, didn't he, and went down in 
the basement 7 
.A. He said his furnace didn't smoke. 
Q. Did the same condition prevail there as to odors and 
fumes after the G. & E. burner was installed as before f 
A .. No, sir. Very much better but. still had odors. I told 
him to 'phone to the factory. That was March or ApriL I 
thought it was the oil. I called Mr. Carle and said 
page 79 ~ ''This furnace is throwing out some kind of gas''. 
He said "It can't". I said "It does". He said 
"It does not". I liked to have worried the man to death. 
He told me to have the house cleaned up, which I did. He 
says "The house must be cleaned up. I said, "Mr. Caxle, 
all the other odor is gone, but some outside odor _is in here". 
He said "It can't be my furnace". I said "It is your fur-
nace''.· I told him I would report him to the factory. He 
said "You report me". I walked out and slammed the door 
right in his. face. · 
Q. When did you stop having trouble with the oil burner 
and seeing Mr. Carle 7 
A. I thought it was that but it was not. I thought I would 
get a furnace. . 
Q. You continued to smell odors from the spring of '35 
until disconnecting the gas meter 7 · 
A. The odors were very much better after Mr. Carle put 
tn his system in April or March. I began to get some benefit. 
I thought it came from the outside. I said, ''Mr. Carle, I 
can't stand it". He said ''Mrs. James, it is bound to be some 
outside air coming into your. house'', after I had the house 
all cleaned up. · 
Q. Did yon smell any odors from busses coming into your 
house? · 
page 80 ~ A. It was so much odor I couldn't tell you 
wheth~r it 'vas busses or not. I never thought 
about busses. They have never bothered me. 
Q. You don't live· there now t 
A. No. . 
Q. Isn't it a fact you don't live there on acoonnt of fumes 
from· busses 7 
A. They make me sick. 
Q. When did you get sick! 
A. When I got back I got sick and I found out it was noth-
ing but· the busses. · 
Q. Isn't it a fact that the time you had your house calked, 
October 23, 1935, and weather-stripped, November. 27, 1935, 
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it was due to the fact that these fumes were coming into your 
house from busses and the chimney next door Y 
.A. No, sir. 
Q. Why did you have the house calked and weather-
stripped? 
A. Because it was such a bad odor. ~Ir. Carle thought it 
was outside odor and I thought it was, too. The meter wasn't 
there. I didn't know gas could come in without a meter. 
Q. When did you notify the city to take this meter out f 
A. I didn't notify them to take it out. 
Q. Your notice of motion states you notified the city to 
take it out around about the first of October? 
page 81 ~ A. No; I didn't notify them to take it out. They 
took it out because I had to pay fifty cents a month 
on it. 
Q. Didn't you tell the jury this .morning you notified the 
city in July to take it out? · 
A. No, sir. I told them in July or August I asked the city 
to turn the gas off, not to take the meter out, because I could 
not get rid of the odor. I put in an electric hot water heater. 
I thought the gas was coming from the furnace. I said, ''.Mr. 
Carle, where do you turn this old smelling furnace off?'' He 
said "It is not smelling". I said "It is. I am not going to 
stand the heat and odor; I am going to turn it off''. He 
said "Don't turn it off". And I still smelt it. 
Q. When did you tell the city to cut the gas off? 
. A.. Last July or August, I don't know which . 
. · · Q. You never told the city to take the meter out at allY 
A. I did not. 
Q. Why did you want the gas cut off with the meter in 
there? 
A. I didn't know it was any harm to leave the meter there. · 
Q. Do you remember Mr. Gary, of the Gas Department, 
coming to your home July 23 Y • : 
A. I don't kno'v the date. He said "I can't smell any-
thing''. He s~id ''Mrs. James, I can't smell any 
page 82 ~ gas in here''. You know the little handle that turns 
the gas in the oven. He said ''Gas may come 
throug·h that''. I sent for Mr. Hazelwood. 
Q. Didn't he tell you gas was seeping from the gas stove 
in your basement Y · 
A. No, sir. 
Q. And you had .better consult a plumber and tighten it 
upAY N · H ·a t" ... d f "t 
. . o, su. e sa1 some rmes gas escape rom 1 . 
Q. Weren't you in the basement with M~. Gary? 
A. Yes, 'sir. 
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. ! . : ' . . . ~. ~ . : 
Q. Did you see him strike a match to the gas stove and it 
popped up? ' 
A. No. ·. ·· · · 
Q. Didn't l\{r. Gary make· -a test of the meter in the base-
ment at the time? · ·· - .. .. · 
A. I don't know. 
Q. Were the odors you smelled in July the same as you 
smelled in August, September and October and November, 
"357 . ' - : ,_; '.... . 
A. They got stronger in OctOber:·- ·-
Q. But it was the same odor in July, August and Septem ... 
berf - · · · 
A. From April Qr March. ·- · 
Q. Until the gas was clit off?: 
A. Yes. I snielt it after I asked them to eut it off. 
Q. How pronounced were' those odors in July? 
page 83- F A. It seemed to come and go, and you had to 
- · stay . in the house to detect it. Yon had to stay 
there a good while. It would come and go, come and go.· · 
Q. The same thing happened in August; odors would come 
and go in August, '35? · · 
A. Yes, sir, the same thing; got stronger all the time. 
Q. And stronger in September 1 
.A. Well, about the same thing. Got strong~r all the time. 
Q. When Mr. Gary was there in July didn't you tell him 
you had been nauseated from these fumes and odors that 
you smelled Y . · ·.· 
A. I don't remember. 
Q. You don't remember? 
A. No. 
Q. Do you remember telling him you had been partially 
knocked out by these fumes and odors you smelled in JulyY 
A. Yes. 
. Q. Didn't you invite Mr. Gary to come out there and sit on 
the front porch with you and see if he could not detect those 
odors? · 
A. I don't remember doing it. I told him somebody would 
have to stay in my house and find onf exactly about it. 
Q. When was the next complaint you made to the city after 
. the one on J nly 23rd? 
page 84 ~ A. After they took the meter out. 
. Q. How long after they took the meter out? 
A. I think it was that afternoon. I am not sure. It was 
that afternoon, I think. I can't remember dates. 
Q. Mrs. James, didn't you ihotify the ~as Department on 
October 7th to take that meter out Y 
A. No, I did not. - ;
1 
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· Q~-~.ositiv:e of that Y 
A. Yes. I never asked them to take it out. 
Q. Isn't it a fact that, on October 9th, Mr. Kerns~ from 
the· Department of Utilities, went to your house in response 
. to this request from you on October 7th, and took the meter 
out? 
A. No. -
Q. And shut off the gas by turning the valves and trying 
to see if the gas was leaking t . 
A. No, sir. . · · 
Q. Didn't he tell you he took the meter on that date? 
A. I don't know the date that they took it out. 
Q. After the meter had been disconnected when was the 
next complaint that you made to the city! It was discon-
nected ·October 9th. 
page 85 ~ A. I think it was that afternoon or the next 
morning. It smelt so strong it was perfectly aw-
ful. 
Q. What eifeet did it have on you t 
A. Just made me feel like I was suffocating, and it got 
worse and worse. 
Q. You said you notified them the next morning after the 
9tht 
A. I don't know whether that afternoon or the next morn-
ing. 0 
Q. What symptoms did you have of monoxide gas poison 
at that time, if anyY . 
·A. I don't know anything about monoxide gas poison. 
Q. What were the effects of this gas on you Y 
.A.. Made me cough a good de~l, and it was like I could not 
get my breath. . 
Q. Didn't you notify the Department, on October 14th, 
after the meter had been removed, that you still smelled these 
fumes, and they made a complete inspection of your house Y 
A. I don't Jmow who they sent, hut I notified them, and 
they came up. I don't know who it was. I heard a man in 
the hall say it was just my imagination. 
Q .. After Mr; Ford was there on October 14th, you didn't 
notify the city until December· 18th. Why was 
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. A. No. I didn't know you could have gas in a 
house without a meter. They told me positively it was no 
gas in there. I didn't know ~hat in the world it was. I 
thought it was an outside odor. · 
Q. What was your condition·between October 14th and De-
cember the 18th Y 
A. I just got weaker and weaker, sicker and sicker. I used 
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to have curls all over my head. My hair got so dry it wouldn't 
curl. My skin was dry. I got so weak. The only place in 
my house I couldn't get to was in the furnace room. I didn't 
know whether it was gas or what. 
· Q. You had a colored boy working for you, didn't you? 
A. Once in a while. I couldn't keep a servant. 
Q. Did he attend to your furnace Y 
A. Once in a while. 
Q. Did you have any furniture stored around the pipe in 
the basement? 
A. No. It was a table under the meter. 
Q. Did you ever hav:e any other plumber to come up to make 
an investigation to find out the cause of the odors except 
Mr. Hazelwood 7 
· · A. And Mr. Carle and Mr. Hankey. He came out to see 
whether it was the furnace. 
page 87 ~ Q. Did you go in the basement with them Y 
A. Sometimes I did and sometimes I didn't. 
Q. Does Mr. Hankey work for Carle-BoehlingY 
A. Yes, sir. 
Q. You don't know whether they interfered with the stop 
cock down there? 
A. Didn't have any. 
Q. None down there at allY 
A. ,No, sir. I didn't know what a stop cock was until Mr. 
Walton showed me. 
Q. Wasn't there a stop eock there that they turned off in 
the street? 
A. They turned it off in the street. 
Q. Did they cap it downstairs Y 
A. Aft~r I insisted. 
Q. You say there was no stop cock to the pipe¥ 
A. I didn't see any. 
Q. You heard Mr. Hazelwood testify, didn't you Y 
A. No, I did not. 
Q. Weren't you in here when he testified' 
A. No. I was so cold I had to go out. 
Q. Didn't you file another complaint with the city on De-
cember 23rd that you were suffering with the same gases and 
odors there 7 
page 88 } A. I was very ill and I sent for Mr. Hazelwood. 
I asked Mr. Hazelwood to come up and see if he 
couldn't find out what it was; I was almost dead; and he came 
and went through the house ~nd on top of the house and 
everywhere, and he said "Mrs~ James, I can't find anything". 
He said "It is the foulest odor I ever smelt in my life". I 
said the other day to Mister-What is. his name? The man 
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I bought the electric heater from. He said "Mrs. James, I 
can certainly smell gas in this house''. 
Mr. Cannon: I move to exclude that. . . 
The Court: The statement of what the gentleman stated to 
her is excluded from the consideration of the jury. 
By Mr. Puller: . 
Q. When was the leakage discovered Y 
A. December 23rd. 
Q. That was the day you fell out Y . 
A. Yes, sir. 
· Q. And the day they discovered the leak T 
A. Yes. 
Q. The fact is the leakage was discovered and the. seep-
age from the pipe on December 18th. If. that is true, you 
claim to have fallen out from gas odor on Decem-
page 89 ~ her 23rd 7 
A. It was not December 18th. The only thing I 
know about the day of the month Mr. Friedhoff told me it 
was the 23rd. 
Q. You fell out on the 23rd? 
A. I didn't know it was the 23rd. 
Q. You notified us on the 1~th of the gas leakage? 
A. No, I don't know the day of the month; I couldn't tell 
you. I took Mr. Friedhoff's word as to the day of the month. 
Q. How many days before Christmas was that Y 
A. I think it was the 28th; I don't remember. · 
Q. Didn't you complain again to the city on December 31, 
1935, that you still smelled gas odors in that house? 
A. Yes, I did. I thought it wa..~ gas. I could smell it and 
couldn't stay in the house. I could smell it in the street, 
and I called the city and asked them if they wouldn't send· 
out there and see if it wasn't gas in the house. 
By the Court: , 
Q. You say you could smell it from the streetY 
A. I thought· it was automobiles around that little taxicab 
station there, and I gave them ~he key to go in my house. 
By Mr. Puller: 
Q. Where were you when you smelled gas December 31st Y 
A. I don't know whether it was December 31st. ; 
, Q. You notified them then f '· 
page 90 } A. Yes, sir. I tried to go in the house, and I 
· . thought I could smell gas ~nd had to come right 
,} . 
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out. Then I went out in the street and I said ''I can smell 
gas". 
Q. Same odors Y 
A. I don't know whether it was the same odors or not I 
was so sick I couldn't tell you. 
Q. You fell out on the 23rdY 
A. I don't know about the date. 
Q. Who came up there on the 23rd Y Was Mr. Walton with 
Mr. Friedhoff? 
A. Mr. Friedhoff came by himself the first time. 
Q. Was that the time you complained- You testified it 
was one day a flame came out. Was that the same day! 
A. Afterwards. 
Q. Did they come Y 
A. I had to call three times. 
Q. Did they come Y 
A. Yes, sir. 
Q. Then you complained to them how long after that? 
A. I don't know; I was so sick I don't remember. · 
. Q. Do ·you remember how long it was from the time Mr. 
Friedhoff came up to the time you vacated the house and went 
. . to the hotel? 
page 91 ~ A. I went to the hotel in January. 
Q. You were not living at home on December 
31st when you made the complaint Y · 
. A. No, sir .. 
By the Court: 
Q. Where. were you living Y 
A. Just with one sister and then the other. I didn't know 
. what to do; . couldn't stay in the hous~. 
By Mr. Puller: · 
Q. Isn't it a fact that on January 9th, 1936, you made an-
other complaint to the Department of Utilities to investigate 
that gas leakY · · 
A. I don't know. 
Q. You don't know whether you did. or not Y 
A. No.· 
Q. You were not living there then; you were not in the· 
hospital? · 
A. No, but I don't remember. 
Q. Didn't they send· up and make an investigation and tell 
you they didn't "find any gas odors, or any other odors, . in 
the house? -
A. I am so mixed on it I just don't know. 
· page 92 ~ Q. Didn't you also notify them· on May 7th, 
19367 
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·A. Yes. Let me tell you about th-at. I came back from the 
hotel. I came back and I could smell something in the house. 
Every odor made me sick. I didn't know what to do. When 
I take a bus I am so sick I can't sit in it. I called the city 
and asked them to send up and see if I had any gas leak. 
They came and said they couldn't detect any. I told Mr. 
Walton, ''I wj..ll tell you what I will do. This gas is here at 
night and in the day. I will come up tonight and go all over 
the ·house after the busses stop running and see if there is 
any gas in the house''. He came up at two o'clock and went 
all over the house, couldn't smell any. Next morning l called 
up the city by 9 o'clock and told them I wanted to tell them 
I didn't smell any gas in the house that night. I wanted to 
be fair to the city. 
Q. Mr. Walton and l\{r. Friedhoff when they were up there 
opened the meter box on the street, didn't they! 
A. I don't know. 
Q. ·Weren't you standing out there Y 
A. No, sir. 
Q. Didn't they drop a match in there and find it wasn't 
any gas leak there Y They made a test in the house and you 
said "That is what I have been smelling all the time". 
A.· No, sir. 
, page 93 ~ Q. That was December 31st T 
A. :They didn't tell me that. 
Q. You said ''That is what I haye been smelling all the 
time"f 
A. No. 
Q. They told you it was exhaust from automobiles¥ 
A.. That was later on that they told me, but I don't remem-
ber anybody putting a match in the street. 
Q. When you became sick on December 23rd about 4 
o'clock-
A. I don't know what time it was. 
Q. Yon said it was about 4 o'clock. 
A .. No, I don't remember what time it was. 
Q. You said about 4 o'clock in the morningY 
A. I said I was smothered at that time and got up and 
went outdoors, which I had done lots of times. 
Q. How many times did you walk out Y 
A. I don't know. 
Q. You don't remember 1 
A. No. I would go to the front porch and back porch and 
raise th~ window up and take exercise and try to get my 
breath. I put the window down. I thought it was outside 
odor, and I didn't see how you could have gas without a 
meter. 
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page 94 } Q. Then you became · unconscious; isn't that 
right? 
.A. I was lying on my bed; I was desperately ill; I was 
making a fight for my life. 
Q. What time did you regain consciousness 7 
.A. I don't know what time. 
Q. You said as soon as you regained consciousness you 
· ,phoned Mr. Hazelwood Y 
.A. No, I did not when I :first came to. I could not get to 
the 'phone. 
Q. Didn't you tell me in your statement that as soon as you 
regained consciousness......:. 
.A. No. 
Q. What time did you 'phone Mr. Hazelwoodf 
.A. I don't know what time. That is what I can't remem-
ber. · 
Q. What time did he come up ther~ Y 
.A\ I don't know. I was too ill to think about the time. 
Q. You don't know how long that little jet of gas was shoot-
ing out of that pipe, do you 7 
.A. It got so much worse after they took the meter out--
I smelt gas; I knew it was gas in there. I smelt it in either 
.April or March. 
Q. You didn't know it was gas Y 
.A. I didn't know. 
page 95 } Q. You had no idea you were smelling gas until 
Mr. Hazelwood ·discovered this small flame esca p-
ing through this pipe Y · 
A. It smelt like gas. I thought at first it was the oil stove. 
Q. Why did you keep your windows sealed· and calked t 
A. To keep outside odors out. Mr. Carle said, "Mrs. 
James, it is bound to be outside odor". I went so far as to 
seal up the window cracks to keep the outside odor out. I 
did everything anybody could do. 
Q. When you discovered the small leak you attributed the 
odor you had been smelling to this illuminating gasY 
.A. It didn't affeet me like· that before. 
Q. You were sick in July, weren't youf 
.A. I didn't say that. I said I was feeling badly. I didn't 
say I was sick. 
Q. You said you 'vere sick in July, August and September! 
.A.. I said I was feeling badly. I never had anything like 
that in my life. 
Q. When did you rent the house out Y 
.A. In September. 
· Q. What year! 
.A. This year. 
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Q. Have you lived in it any portion of this year! 
page 96 ~ A. I stayed a few days and would go out on the 
street and stay there. I get sick in the busses and 
can't stand it. 
By the Court: 
Q. Was there the same unnatural odor? 
. A. No, sir. The busses make me sick. It is just the fumes 
of the busses and auton1obiles; I can't sit in the seat; I want 
fresh air. 
By Mr. Puller: 
Q. You could smell those fumes in there since you fell out T 
A. I didn't know what it was. I was so sick I couldn't stay 
in there. 
Q. You continued to smell them until May? 
A. No, sir. 
Q. You notified the Department around December 23rd that 
you continued to smell gas odors in the house Y · 
A. No, sir,--people in the house. 
Q. Asked them to look for gas leaks¥ .. 
A. They couldn't stay in there. 
Q. You had them run up five or six times after the meter 
had been taken out and capped Y 
A. No, sir. It wasn't capped when it was taken out. 
Q. When it was capped and turned offY 
A. I was in there a few times. 
page 97 ~ Q. On December 31st, January 9th and May 7th; 
isn't that true? 
A. I don't know just what mon.ths. 
Q. What time were you sick with the gripY 
A. It was either the last of October or first of Septem-. 
her-between the first and middle of October. 
Q. After the meter was disconnected¥ 
A. I was ·sick when they disconnected the meter. 
Q. How long were you sick with the grip? 
A. I don't know. I got up with a temperature of 101 and 
came outdoors to get air; I couldn't stay in the house. I 
didn't know what to do. I got sicker and sicker and weaker 
and weaker. 
Q. You don't know whether it was the latter part of Sep-
tember or first of October Y 
A. Somewhere between the last of September and middle 
of October. 
Q. :Can you say approximately? · 
:A. No, I don't know. I didn't expect to have to remember 
dates. I didn't put down all the dates. 
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, Witness stood. aside. 
page 98 ~ DR. W. L. MASON, 
a witness on behalf of the plaintiff, being recalled, 
further testified as follows : 
By Mr. May: 
Q. Doctor, when you were on the stand this morning I un-
derstood you to say that you had had occasion to treat Mrs.: 
James much 1nore frequently since the fall of '35 than -you 
did prior to that time. I understood you correctly about 
that, did I not? 
ll. 1res, sir. . 
Q. Knowing the medical history of her case for the number 
of years such as you have kno'\\:n, and added to that the effect 
of exposure _to illuminating gas for a period of three months-
~Ir. Cannon: I object. There is no evidence of illuminat_: 
ing gas. 
The Court: I think the question should be ''exposed to 
certain gases". I don't think the evidence shows she was 
exposed ~o illuminating gas. 
Q. (Continued) lldded to the medical history of the case 
as you know of it.. Of course, I understand you 
page 99 ~ know nothing about the facts or anything ~lse 
about the fact that Mrs. James 'Yas exposed to il-
luminating· gas from October 9th to December 23rd. What 
is your medical opinion as to tlie relation .. between the ex-
posure to gas and Mrs. ,James' present condition f 
Mr. Cannon: If Your Honor please, the amount of con-
centration should be embraced in that question, because she 
may have been exposed to so little illuminating gas as not. 
to affect her at all. 
The Court: Objection sustained on those grounds. She 
stated that at certain times the windows were open and SO· 
on. 
Mr. May: I want to come within the ruling as much as I 
can, but I can't get at it from that viewpoint. 
The Court: The question is she. was exposed to gas with-
out detailing the testimony as to the manner in which she 
was exposed, the tin1e exposed and the conditions under which 
she was exposed to it. She has recited at a certain period 
of time it did not affect her. . 
Mr. May: I was under the impression from October 9th to 
December 23rd her testimony was the odor continued. I 
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didn't understand the house was open during that 
page 100 ~ time. . 
The Court: Part of the time she wasn't in the 
house. 
Mr. May: I wonder if I may put it in this shape: 
Q. Doctor, you have heard Mrs. James' testimony as to her 
various exposures tQ illuminating gas in her home, have you 
notY 
- A. This afternoon~ yes, sir. 
Q. You were in court wh~n she testified Y 
A. This afternoon. 
Q. You recall substantially her testimony as to that Y 
A. I do. 
Q. Accepting the facts as. 'b:"ue, of which, of course, you 
have no ~I!Qwledge, as to her e~posure to these gases, what 
is your medical opinion as to the relation, if any, between 
t~~- ex_posure to the gas and Mrs .• James' present condition! 
?4~. Ca~on: I still object to that because the vital factor 
in this case is the amount of concentration of this monoxide 
gas. Not illuminating gas; it is .carbon monoxide, which ex-
ists in othe·r cases besides illuminating gas. If the city is 
to ~e held responsible for illuminating gas, carbon monoxide 
or not, the concentration is a vital'factor and must be estab-
lished by proof. 
page iO~ F. Note : The jury were sent from the court room. 
Mr. Cannon: It is a fact rn medical science that two parts 
of monoxide and ten thousand parts of ordinary air is not 
detrimental to anybody and is not noticeable, and, as you come 
up the scale with different proportions of monoxide to air, 
your monoxide ·has different effects on the subject, and, I 
submit, sir, until they can show with some approximation 
the amount of monoxide gas, no physician can. pass on the 
subject. 
By the Court: · 
Q. Doctor, in a rather closely constructed house, a person 
in and out, of the rooms of the house as one living in a house, 
if the room is on the second floor and it is shown to you there 
was an escape of gas out of a pipe, about that much in diame-
ter (Indicating) so that flame, when a match was struck, came· 
from the pipe and went back into the pipe; during part of· 
the time there was an air hole through which the radiator 
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pipe passed into the other room, and that the 
page 102} escape of gas had taken place in the house, could 
you state, from a measure standpoint, that that 
kind of escape of gas in a house as detailed to you could af~ 
feet a party occupying it without knowing any more definitely 
the proportion of gas that could come in Y 
A. ·As far as the eye, ear, nose and throat are concerned 
(the only part I can speak of) and judging from the amount 
of gas that you mention, I do not see that it could have a 
great deal of effect in a house as you mention. It might irri-
tate her nose and throat some, but I don't see how it could 
do more. What it might do to the rest of the body I can't 
say. 
By Mr. May: 
Q. In your opinion would it irritate the mucous membrane 
in the lids of the eyes Y 
A. Yes, sir, it would. 
Mr. May: I have no idea of going any further. 
The Court: Mr. May, you asked a hypothetical question 
to the witness. I don't. think you have definitely stated the 
facts to the witness. The question, with the jury out, the 
court asked him: was 'vith the idea of ascertaining whether 
the witness could speak from a medieal stand-
page 103 } point as to the quantity of gas. There is no par-
ticular quantity of gas shown escaping at any par-
ticular time. That part of the ans,ver I will let go to the 
jury. 
By Mr. Puller: 
Q. Suppose that the amount of gas in that house, with the 
doors open, etc., was only one part in 10,000 parts of air, 
the concentration of carbon monoxide in the air inhaled would 
produce no symptoms ; isn't that true according to medical 
sciencef -
A. I am not able to answer that question. 
The Court: I will permit Mr .. May to ask a question of the 
nature of the one propounded by the court and Mr. Puller 
can cross examine him. 
Mr. May: We note an exception. 
I desire to qualify it with this statement! Would the 
amount of irritation depend to any extent upon the amount 
of monoxide gas in the room or in the house T 
Witness: The more· concentration the more irritation you 
would have Y Is tha.t what you mean Y It is impossible for 
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me to say the amount of concentration judging by the condi-
tion of the nose and throat. ,-_ 
page 104 ~ Note : The jury returned to the court room. . 
Mr. May: Don't answer this question until after I have 
completely asked it and the defendant has objected if desired 
to do so. 
By Mr. May: 
Q. Adding to the medical history of the patient as you know 
it the fact that in a closely confined house such as you have 
heard described here in reference to calking and weather-
stripping a gas pipe in the house was leaking to such an ex-
tent that a flame came out about an inch long at :first. and 
then burned in the pipe without the flame coming out of the 
pipe, would that much gas, in your opinion, tend to irritate 
the mucous membrane 7 
A. ·Certainly it would if you stayed in it any length of time. 
Mr. Cannon: We object to the question for the reason that 
it has not been shown what proportion of concentration of 
carbon monoxide there was. . 
The Court: Objection overruled. 
Mr. Cannon: We note an exception. 
page 105 ~ By ~Ir. ~Iay: 
Q. Would the amount of gas in the house have 
anything to do with the amount of irritation Y If so, to what 
extent? 
A. That is hard fot me to answer. The main thing that I 
could see might save asking the last question. There is no 
doubt about the fact that something (I don't know whether 
gas or not) lias over this period of time ·complained of irri-
tated her nose and throat. Now, what it was I don't know; 
but that is a thing that exists. How much was in there, 
whether illuminating gas or what it was, but something irri-
tated her. 
Q. You have no knowledge of thatf 
A. Not at all. 
Q .. The only thing that you can do under the circumstances 
is to accept the history of the patie-nt? · 
A. That is right. 
By .the_ Cour~: . 
Q. For how long a tune have you known about her • nose 
being irritated? · ~ ·. . . .. . . ..··'-· .. 
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.A. I have· been treating her nose and thro~t. for fifteen or 
twenty years. She would probably come to see me once a 
month, sometimes two or three months, and during the last 
six months it has hardly been a weeir, sometimes 
page 106 } twice a week, that she has not been Jn ,n;tY office. 
Q. In six ~o~ths did you say? c.~!..::. 'l ·. ·-
A. Six to;-twelve months. ·· _ . 
Q. Is there any way you can tell from her mucous- mem-
brane, which is in the eyes,. no.s_~ .l:lnd throat, th~t she would 
be in as good condition- as prior t.O the fall-of '35 Y . 
A. No, sir, I could not give a prognosis on it. . . _ _ 
Q. Can you give us an opinion. whether her present condi ... 
tion will remain perniarierttly f -
A. I could not tell you. 
CRO~S. :Ex;A.¥INATION. 
By Mr. Puller: 
Q. Do you know what her condition was three months be-
fore the seepage of gas was found in her basement¥_. _ . 
A. All I can say (I tried to explain a while ago), she didn't 
have to come to my of:(ice at aJI for treatment. . . , .. _ . 
Q. Couldn't the condition ~s related here haye been caused 
by fumes or odors from busses' -
A. Yes, sir. I don't know what caused it. I wouldn't dare· 
to say. _ _ . 
Q. You heard· her testimony? 
A. Yes, sir. I imagine any number of things she 
page 107 ~ could have come in contact with that could have 
caused the same condition. Whether gas I don't 
know. All I know is she has irritation. 
Q. You don't know whether it was enough gas in· there to 
affect her¥ 
A. No, sir~ All I can say is as to her physical condition 
as far as the lining of her eyes, nose and throat. 
By the Court: 
- Q. Do you get the same irritation you noticed in her throat 
and nos A on the strP.et! 
A. A lot of people have it. 
· Q. I mean are people susceptible to it? 
A. I don't see how you· could outdoors out in the fresh 
air. In the house is entirely different. 
By Mr. Puller: · . · _ 
· '· Q. :She testified lius odors made her sick .. 
A. I 4on 't know whether they did or not. 
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Q. Wouldn't that produce the result you testified toY 
A. I don't think outdoors it could possibly. 
Q. But the odors she complained of before that gas was 
discovered there in the house could-have produced itY 
A. In the house could have produced it, yes, 
~. ge 108 ~ ~. 
Q. You have seen her· for fifteen years Y 
A. Yes, sir. 
RE·DIRIDCT EXAMINATION. 
By ::Mr. ::May: 
Q. There are some people more susceptible to things of 
this kind than others Y 
.A. I imagine so. 
Q. Can any rule in your opinion be put down as to how much 
monoxide would have to be in the air in order to affect any 
personY 
A. No, sir. 
Witness stood aside. 
page 109 ~ DR. MANFRED CALL, 
a witness on behalf of the plaintiff, being first 
duly sworn, testified as follows : 
EXAMINATION IN CffiEF. 
By. Mr. May: . 
Q. You are Dr. Manfred Call, of Richmond! 
A. ·Yes, sir. 
·Q. Doctor, of what medical college are yon a graduate! 
A. University of Virginia. 
Q .. -You are now attached to one of the hospitals 7 
A. Stuart Cirele Hospital. 
Q. What· is your capacity there Y 
A. Practice internal medicine. 
Q. ·Did you have occasion in January of this year to treat 
Mrs. Bertrand James f 
A. She first consulted me December 31st, 1935. 
Q. Was she under your care in January and Februaryf 
~ Yes, sir. 
Q. What history of the case did you take? You may refer 
to your notes. 
A. She consulted me December 31st; complained of weak-
ness, nervousness, ~urning skin, bad tas~e in· the motttb, head-
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aches and twitching of the muscles, with a good 
page 110 } deal of burning in the stomach, bladder and 
bowels. A-ccording to her story, began the latter 
pa:rt of September or about the first of October. She was a 
little hazy about-the exact date. She said the gas meter was 
taken out at this time; leak discovered on December 23rd. 
She improved since leaving the house on the latter date. Her 
memory and nerves are bad. · She said her stools were black. 
The most significant thing was· she said, in the middle of De-
cember there was a red coloring of her lips. She was not 
using lip sticks at thls stage of life, never used lip sticks. 
Our opinion after listening to the story was that she was 
suffering from monoxide poisoning. 
Q. What treatment did you prescribe for hert 
A. Treatment C()nsisted of· sedatives. People exposed to 
gas will very quickly recover provid;ed the gas is removed. 
Q. Is there in your opinion any difference between one 
asphyxiat~d suddenly and one· exposed to gas over a period Y 
A. Entirely different. 
Q. What is that difference? 
A. These various muscular ·and· nervous symptoms in the 
chronic type are overshadowed by an acute collapse. 
·· ·Q.· Did. you ever have· occasion to treat her before this 
time? · 
A.. Never saw her before. 
page 111} Q. Were the various symptoms· t.hat you took 
in connection 'vith the patient's history consistent 
with monoxide· poisoningY ·· 
A. I would consider them so. 
By the Court: · .. · 
Q. You make a distinction between gas· from a furnace and 
what we call gas from a city main? · 
· A.. ·1 would· not think it· would be possible to get carbo:p. 
monoxide from a furnace. Carbon monoxide itself has no 
odor. I should think fumes she complained of from a bus 
or furnace :would· have ·smell but not of gas. 
By Mr. May: 
· Q. Are people-with·the· experience she has spoken of more 
susceptible to those things than some one not exposed to 
such· experience T · 
A. I should certainly think so. 
Q~ Are you in a position to say whether she has completely 
recovered at the present time? 
A. She has not. · · · · 
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Q •. What would you think is the effect she has from that 
experience at the present time Y . : 
. A. I think it is largely a nervous disturbance, 
pag-e 112 } which occurs in a person who is already excitable 
and nP.rvous. It has much more effect on a .per-
son of that type than a normal individual. · 
Q . .Are you in a position to say when she will recover from 
that experience Y 
A. I ·have no idea. 
Q. Will it last for some timet 
A. Yes, sir. 
Q. That is your opinion Y 
A. That is my opinion. 
CROSS EXAMINATION. 
By Mr. Puller: 
. Q. What has been your experience in monoxide poison 
cases? 
A. Very small. 
Q. How many have you had Y 
A. Two. 
Q. How many parts of.illurninating gas to 10,000 parts o~ 
air will produce concentration that you ~n ~mell? 
A. I have no idea. 
Q. You have no idea Y 
. .A. No, sir. 
page 113 ~ Q. What per cent of saturation of the blood 
produce those symptoms of monoxide poison f 
A. I am not aware of that. 
Q. You don't know that thirty per ce~t saturation of blood 
produces no symptoms Y 
A. No. sir. I answer that in the negative. 
Q. How could you treat a case of monoxide poison if you 
don't know that f 
A. That is absolutely unnecessary in the treatment. 
Q. Do you know what Mrs. James' red blood count was f 
J.,. ·Yes, sir. 
Q. What was it? 
A. I examined her blood when she first came to see me. 
TherP. was no carbon monoxide present. We did not expect 
to find it because it disappears very rapidly when the patient 
has been in the atmosphere of normal temperature. 
Q. Why don't symptoms disappear within that time? 
A. They just don't disappear; that is, the symptoms asr 
bP.t,veen acute poisoning and chronic poisoning. · ~ · 
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Q. How d~ you know it was a chronic case except what she 
told you? 
A. Because I know of no similar condition 
page 114 ~ which would cause a cherry red color to the lips. 
Would you like her red blood count I have here 7 
Q. What was it 7 
A. 4,650,000. 
Q. What is normal? 
A. For a woman that would be considered normal. 
Q. Suppose there was not one part of illuminating gas to. 
10,000 parts of air in Mrs. James' house 7 
A. In that event she would ·not have developed cherry 
colored lips. That is sufficient evidence in my mind to make 
a diagnosis under those circumstances. . , 
Q. If that is true, anyJ:)Qdy who went in there and smelled. 
it, would detect it y 
A. Carbon monoxide has no odor. 
· Q. I am talking. about illuminating gas. . 
A. I wouldn't say anybody. Some people's sense of smell 
is more acute than other people's. 
Q. Can you state positively Mrs. James ever at any time 
suffered from carbon monoxide poisoning? 
A. It is my opinion that she did. There is no exact test 
to dP.termine that. Yon have to go entirely by the symptoms. 
Q. Did you make a diagnosis for carbon monoxide poison 
at the time you sa'v her, or since? 
page 115} A. I made it at the time. I had seen her sister, 
who was suffering somewhat similar symptoms, 
probably a week or ten days before Mrs·. James came. She 
suffered with' similar symptoms. 
Witness stood aside. 
Mr. May: On account of Mrs. James' present condition, 
counsel have agreed I might read into evidence the statement 
she would testify ~o if she were present and testified to : 
Statement of John H. Rose & Co.·, $2.50, October 1st. 1935; 
detecting leak in gas range in basement-
Mr. Oannon: That is the gas range. That is not the city's 
responsibility. 
Mr. May: If Your Honor please, she testified in chief con-
cerning having that work done. · 
T-he Court: That is a leak ·in-the gas· range? 
Mr. Turnbull : Not the gas range itself but the cocks 
where you cut the gas off where it connects with the range. 
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· . : · The Court: That does not represent that part 
page ·116 ~ over which the city has jurisdiction Y 
Mr. May: No, sir. 
The Court: How does it become material! 
. Mr.· May: Only for this rea~on: ~. Puller went into the 
detail of other occurrences, and we desi~e to show that, 
whether they were leaking or not at that time, she acted in 
good faith about it and paid these people for the repairs 
made.· · · · 
·Mr. ·Cannon: I think that is an expense any householder 
is liable to incur. · 
. The Court: As I understand it was not put in as an item 
of- cost, ·but merely to show that she took those precautions 
as to· other places where there might have been a leakY . 
- Mr. May: Yes, sir. . 
· The Court: It is admitted, in view of the cross examina-· 
tion, for that purpose alone, not as anything for which the 
city would be responsible, but to show what she did as to 
other fixtures in· the house. 
Mr. May: That is the only purpose. 
page 117 ~ Mr. May: $75.00, under date of June 4, 1936, 
statement of Dr. Clifton R. Miller. 
Next is a statement of Dr. Manfred Call and Manfred .Call, 
Jr., III., June 3, 1936, in the sum of $50.00. 
Mr. Cannon: 1936 Y 
Mr. May: Yes, sir. 
That is the plaintiff's case. There are some ·witnesses 
that have not come in .. 
The Court: They were not summoned by either party, as 
I understand Y • . 
Mr. Turnbull: They were not summoned by either party. 
Plaintiff rests. 
page 118 ~ JAMES I. <lARY, 
a witness on behalf of the defendant, being first 
duly sworn, testified as follows·: · . 
EXAMINATION IN CHIEF. 
By Mr. Puller: 
Q. What is your full name Y · 
A. James I. Gary'. 
Q. What is your occupation Y 
A. Gas inspector. · 
Q. For the City of Richmond f 
'.A. Yes, sir. 
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Q. How long have you been connected with the cityf 
A. Twenty-two years. 
Q. Do you know Mrs. J'ames f 
A. I have been to her house. I can't say I know her. 
Q. Did you all receive a complaint from her on July 22nd, 
19·35, tha.t there was· a smell of gas leakingf 
A. Yes, sir. I had an order to go .there to detect a gas 
leak. 
Q. Is that the order? (Exhibiting paper.) 
Mr. May: I' object to this on the ground that it. is a com-
munication· from one member of the Works Department to 
another. 
Mr. Turnbull: It is their own notation. 
page 119 ~ The Court: This is a form, showing that this 
gentleman went on the premises, from somebody 
else in his department, and not offered for what is written 
on it? , 
Mr. Puller: Not at all. 
, Mr. Turnbull: What would be the value of itt He testi-
fied he went there in response to a complaint. 
The Court: He can refresh his memory from the memoran-
dum, but I will not admit the memorandum. 
By Mr. Puller: 
Q. Wb.en did you go to Mrs. James' in response to a com-
plaint of gas leaking at 2318 Grove Avenue Y 
A. I went there on the date that is on this ticket. That is 
as near as I remember. 
The Court: State what date is on the ticket. 
Witness: July 22, 1935. That was the date that I received 
this ticket. 
By Mr. Puller: 
Q. When did ·you goY 
A. I went there on the next day, on the 23rd. 
Q. Is that your writing on thereY 
A. Yes, sir. This writing I inserted on here in pen and 
ink. . 
page 120 } Q. Did you see Mrs .. James when you went 
on July 23rd, 1935 f 
A. Yes, sir. 
Q. Have any conversation with her1 
. A. She complained about gas odors. My time was very 
limited. I made an investigation, and she t~ld me she had 
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been overcome from fumes, or partially overcome from fumes, 
she claimed was gas. . . · 
Q. Did you make an inspection of the gas pipes in the base-
ment? 
A. Yes, sir. 
Q. What kind of inspection did you make Y 
A. We have what is known as a test hand on the meter. 
That hand has nothing to do with registering the gas. It is 
put on for testing purpdses, and it is very sensitive, and the 
slightest kind of leak will show on that hand, and I tested 
that meter by that hand for possibly twenty minutes or more ; 
I didn't time it. The meter didn't show any leakage at all. 
I went over all the pipes, and they were all exposed in the 
basement, and I didn't find any sign of any gas at all. 
Q. Did you make any inspection on the first floor Y · 
A. I went on the first floor also. 
Q. Did you smell any gas Y 
A. No, sir. 
page 121 ~ Q. Of any kind Y 
A. Not at all; ·didn't smell any odors at all. 
•. . -
By the Court: 
Q. That was .when? 
A. On the 23rd of July. 
By Mr. Puller: 
Q. Did Mrs. James make any complaint to you as to her 
CO!l-dition Y · · 
A. She said Rhe had been made sick, or partially overcome 
by fumes, which she claimed were gas. 
Q. When you entered the house did you smell any illuminat-
ing gas? 
A. No, sir. 
Q. Smell any in the basement? 
A. Nowhere at all as I went in the house. 
Q. Did you inspect the gas range in the basement T 
A. Yes, sir.· 
Q. What did you find there Y · 
A. There was an old . range connected in the basement, and 
the keys on that range-there was a slight odor .of .gas at 
those keys. In order to detect that I had to put my nose right 
down to it. ' · · 
Q. Did you notify Mrs. James of that facti 
page 122 ~ A. Yes, sir. · · . 
. Q. W?a~ did you advise ~er to go, if_Jtnyt~pg_~ 
A. I adVIsed her to get a plumoer ·or gas man to remedy 
the trouble to those keys. 
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Q. The city had nothing to do with· those keys f 
A. No, sir. · 
_: .. Q.: The city's pipes have no ~onnection with .themY 
· .. .A. No, sir. 
By the Court: . . . , . . . 
Q. What kind of range was itY · 
A. An old range in the: ba.Seinent that. had been used pos-
sibly for laundry work,. or I de.n 't know ·what purpose .it ·was 
used for : · ·· · · · · · · ·. · 
. - . : } 
. ·OROSS EXAMINATION. 
By Mr. May: .. 
Q. Did that leak? . . . ·· ·· . 
A. It-is· what is known as· a ground joint; tWo pi~ces of 
brass ground together. So:n;te~imes when. those ranges are 
put up those joints are greased with tallow; b~ef tallow. or 
something with a heavy· body to it •. · After they are used 
sometime that grease :dries out and· you get a little o,dor from 
it. ol • 
Q. Was there a. leakY ·. 
page 123 ~ .A.. You would get a-· slight odor of gas. by put-
ting your nose right ·down to it. 
Q. Was it leaking? 
A. I pre~ume that would be called a leak, yes, sir. . 
Q. Would this hand test you. put on the meter show a leak 
of that kind Y 
.A.. No, sir. 
Q. What leakage would it showY 
A. I don't know exactly how much it would have to leak;. 
but that leak I didn't try with a match but I don't think it 
would Ii~·ht even. 
Q. -Was that hand ·~upposed ~o show a leak of that kind on 
the house side of the meter? 
A .. No, sir. not as sma11 as that~ .. 
Q. If there is a leak .on·. th~ ho"Q.se side of the meter, it is 
supposed to show it· up f . 
. A. Yes, sir, it will show it. : 
Q. When you do .disconnect a meter what precautions do 
you take for the house .o:Wnerf .· · . 
. A·. We have a stop co.ck on the connection ·and that stop 
cock is .turned off. · . . . . 
' Q. Have· you been back up there to look at this? 
A. No, sir, not sine~ this t~e. . · · , .. _ ~ 
· Q. Do you ever put a tap on any of ·those 
page 123a ~ pipes? 
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A. It has been done at times sometimes. 
Q. What do you do that for? · 
A. D~ne for several reasons. .Sometimes by request of the 
occupant of the house so there will be no possibility of gas 
being used in that house again. That might possibly be taken 
off and capped. 
Q. Why do you cap it if there is reason for you to think 
it will be used in that house again Y 
A. Where gas is turned off and supposed to be out of use 
in a piece of property for a long time, we usually take the 
meter out. Sometimes it is taken, sometimes it is not. The 
stop cock is supposed to prevent any leakage and prevent 
gas from coming into the house. 
Q. Why do you put a cap on T 
A. It is only done by request. .A.s far as I know it is 
merely done only by request of somebody connected with the 
property. 
Q. Do you cut the gas off at the street Y 
A. In most cases we do, yes, sir, where gas is not supposed 
to be used any more. The stop cock at the street is used 
more or less for emergency cases. · 
Q. What test do you make from time to time as to whether 
the curb stop coek is leakingf 
page 124 } A. The only test that I know of making is in 
case of complaint. 
Q. Unless there is complaint, do I understand you to mean 
the situation goes on year in a.nd year out without any in-
spection being made by the cityY 
.A.. As far as my tests go I don't know of any specific test 
being made. 
Q. Did I understand you to say that you are one of the 
inspectors? 
A. Yes, sir. 
Q. Your information probably goes further than any one 
else's on a subject of that kind, doesn't it Y 
A. I don't know. My duties are to inspect meter installa-
tion-and whether it is the proper size meter. 'This complaint 
work I don't see it as a rule only in just a few cases. 
Q. Do you know when the meter was taken offY 
A. No, sir. 
Q. How is it possible some three months after the discon-
nection of a meter for the pipe to still burn gasY How is it 
possible for those things to happen f · 
A. Well, I don't know. That is a question right hard to 
answer. 
page 125 } Q. -you don't mind questions on a score of that 
kind, do you Y 
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A. No, sir. 
Q. It is what you do every day. How would yon answer 
itY 
A. It is possible that there would be a little gas possibly 
seeped by the cut-off in the line. 
Q. If it was cut off at the curb, toof 
.A. It is possible. 
Q. The stop cock in the house and the stop cock at the curb, 
both! 
A. It is possible, yes, sir. 
Witness stood aside. 
page 126 ~ W. J. KERN, 
a witness on behalf of the defendant, being :first 
duly sworn, testified as follows: 
EXAMINATION IN CHIEF. 
By Mr. Puller: 
Q. Mr. Kern, what is your full nameY 
.A. W. J. Kern. 
Q. You work for the City of Riehmond 7 
A. Yes, sir. 
Q. 'Vhat capacityf 
A. Meter Bureau. 
Q. Did you take the meter out of Mrs. J.anies' house, 2318 
Grove Avenue, on October 9th, 19357 
A. ·Yes, sir, I took it out. 
Q. What did you do? 
A. Took it out and tested it with a match. 
Q. Tested for what Y 
A. For gas. 
Q. You tested the pipe Y 
A. Yes, sir. 
Q. Is this (Indicating) similar to the pipe inlet at Mrs. 
James' house Y 
A. Yes, sir. 
page 127 ~ Q . .State to the jury exactly what you did when 
you disconnected the meter? 
A. I cut the gas off and took the meter o:ff-eut that valve 
off there. (Indicating.) 
Q. Is that a standard valve T 
A. Yes, sir. 
Q. What is the make? 
.A.. I don't know·what·the make is. 
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Q. You disconnected the meter T This is the connection 
to the service pipef (Indicating.) . . 
A. Yes, sir. . · 
Q. And this is connected to the meter Y (Indicating . .) 
A. Yes, sir. 
Q. When you cap this you have to take this offf (Indicat-
ing.) 
A. You can take the valve off either. 
· Q. When you took that meter off you tested the stop cock f 
A. Tested the coupling with a match. 
Q. Did you turn the gas off the stop cockY 
A. Yes, sir. 
Q. What other test did you make Y 
A. You can test them with your finger-put your finger in 
there if ·there is any' g·as in there. 
Q. You tested it with a match t 
page. 128 ~ A. ·Yes, sir, both ways. 
A. No, sir. 
Q. No gas was escaping from that connection! 
Q. That was on Octo her 9th, 1.935 Y 
A. Yes, sir. 
By the Court: . 
Q. What sort of stop cock is at the street line Y 
A. It is the same kind of cock but larger. 
By Mr. Puller: 
Q. This (Indicating) is in the house on the side of the 
wallY 
A. Yes,. sir. 
By the Court: 
Q. Mrs. James' house had one. on the side of the house f 
A. Yes, sir. · 
By 1\fr. Puller: 
Q. Gas was on when you went there Y 
A. I think so, yes, sir. 
Q. You turned the stop cookt 
A. Turned the gas off. 
Q.· And made a te·stt 
A. Yes, sir, made the test. 
page 129 ~ Q. What is the custom and practice in the city 
of Richmond as to capping pipes when you take 
meters offT 
A. We don't cap but .very few.: Sometimes we cap them; 
sometimes we do not. 
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By the Court: ... , · . · .. 
: . . Q: What date was this·. taken outf 
A. Octo her 9th, 1935. .. . . 
By Mr. Puller: 
Q. You didn't turn the gas off in the street t 
A. No, sir. ' 
,·, CROSS EXAMINATION. 
By Mr. May: · . 
Q. Where does this piece of~ pipe come in Y (Indicating.) 
A. That is at the inlet of the meter. Here is the wall. It 
comes out like that. This is the meter. Gas oomes in this 
side and goes out the other side. This is what they call the 
service. · 
Q. That thing you have in your hand now is that on the 
city side ·of the meter Y 
..A. Yes, sir. 
Q.· Everything you have your hand on is on the city side 7 
. · A. Yes, sir. 
page 130 } Q. Where is the meter-T· -· 
A. Rig·ht through here-regular %, nipple. 
Q. DoP.s it hook anywhere? 
A. ·Hooks· on here. · (Indicathig.) 
Q. Does it hook on top anywhere? 
.A. Sure. · · 
Q. Hooks onto the meter Y 
A. The· service comes through the meter. This is put on 
here and you put this on to hook the meter on. · 
Q~ Does the meter hang upo here? (Indicating.) 
.A. Down here. 
Q. When you uncouple the meter how much of this do you 
take away with you f 
·· A. Don't take away none. 
Q. All of this stays 7 
A. All this stays in. 
Q. Which is the house side? 
A. ThP. other side. 
Q. The house side is here? (Indicating.) 
A~ No. sir. It is a att, nipple. 
· . Q. Gas comes in this way and goes out this wayY 
· · A. Gas comes in this way. (Indicating.) 
page 131 } Q. Isn't that what I asked youY 
A. No, sir. . 
Q. If it comes in this way doesn't it go out that wayY (In-
dicatUng.) -
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~- No, sir. Gas goes out this way. (Indicating.) 
Q. This doesnn show the whole contraption. That is where 
it comes out right there in the house, isn't it! 
A. No sir. Two pipes are connected to the meter. 
Q. No~, Mr. Kern, is this thumb test that you made of 
putting your thumb on and taking it off a good testY 
A. I can tell if g·as is leaking by my thumb. 
Q. What does it do if you feel it? 
A. If it is leaking, it wilJ go like that. (Indicating.) 
Q. You put your thumb up there Y 
A.. Yes, sir. . 
Q. · Is that a very good test 7 
A. I tested it two ways. 
Q. I mean the thumb testY 
A. It is a pretty good test. 
Q. Is that a very effective test f 
.A. That is a good test. 
page 132 ~ Q. If that is a good test what did you strike 
a match for? 
A. Wanted to be certain about it, and you know it will not 
leak then if it don't leak when you strike a match to it. 
Q. When you disconnect a meter do you go out and cut it off 
in the street Y 
A. No, sir. 
Q. Why don't you do that if somebody wants the gas taken 
out of their house? Why don't you take it outY 
A. That valve is put on there for emergency, in case this 
don't hold inside, you can go outside. 
Q. So the valve don't hold sometimes Y Is that it f 
A. I couldn't say. 
Q. You just said it didn't you Y You go out and cut it off 
on the outside. 'vhen you can't hold it insidef You say you 
do that sometimes Y 
A. Yes, sir. 
Q. Why don't you cut it off on the outside because it might 
not hold on the inside Y Did you hear the question f 
A. Yes, sir. 
Q. Did you understand it f · 
A. Yes, sir. 
Q. Why don't you answer itY 
page 133 ~ A. I didn't know you ·were talking to me. You 
were looking at that gentleman over there. I 
can answer it. I didn't have to cut it off on the outside be-
cause it was not leaking on the inside. 
Q. It might have been f 
A. No, sir. It was not leaking when I left it. 
Q. Don't they ever leak after you leave them Y 
' 
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A. That ·one didn't. 
Q. Did you go up there on December 23rd f 
A. No, sir. I was sent there to take out the meter, and I 
took the meter out. 
Witness stood aside. 
page 134} CURTIS F. FORD, 
a witness on behalf of the def~ndant, being first-
duly sworn, testified as follows: 
EXAMINATION IN CHIEF. 
By Mr. Puller: 
Q. What is your full nameY 
A. Curtis F. Ford 
Q. Where do you workt 
A. Servi-ce Department, . Department of Public Utilities, 
Richmond, Virginia. 
Q. How long have you been in that department Y 
A. Seven years. · 
Q. Did you receive an order on October 14,1935, to go up to 
Mrs. James' home, 2318 Grove A. venue to remove a meter Y 
A. Yes, sir. To remove a meter, did you sayf 
Q. To make an examination of the place up there Y 
A. Yes, sir. 
Q. When you entered the house did you smell an odor of 
any kindY 
A. No, sir. 
· 'Q. Did you go in the basement Y 
A. Yes, sir. 
Q. What did you :find down there Y 
page 135 } A. I found the stop cock turned off entirely, 
and I took a match and struck it to the inlet con-
nection, and there wasn't a leak in the house at all. I am 
positive there wa.~ never any odor of gas leaking of any de-
scription. 
Q. Did you take the meter out Y 
A. No, sir. The met~r was .already out. Mr. Kern took 
it out. 
Q. Did you detect any odor of.illuminating gas7 
A.; No, sir, no odor of any d~scription. . 
Q. What inspection did you make Y . 
A. I examined the connection to the meter that comes in 
, 
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from the street. To further convince. myself there was no 
gas on the property, I struck a m·atch and held it in that con-
nection. The match completely burned out and fell out of 
my hand. 
Q. Is this similar to that connection Y (Indicating.) 
A. Yes, sir. 
Q. Have a stop cock on it like that? 
A. Yes, sir. 
Q. You tested the stop cock 7 
A. Yes, sir. 
Q. Wasn't leaking? 
A. No, sir. I struck a rna tch where the coupling is-the 
little end. 
page 136 ~ Q. What does this connect withY (Indicating.) 
A. With the service pipe from the street. 
Q. Comes in here and comes down through here down to 
the meterY 
A. ·Yes, sir, provided the cock is open. 
Q. Is this a standard cockY (Indicating.) 
A. Yes, sir. 
By the :Court: 
Q. Is all of that on the inside of the houseY 
A. Yes, sir, all on the inside. 
Q. The service pipe comes into the house and connects with 
the big end of thatY 
A. Yes, sir. 
Bv Mr. Puller: 
·Q. Did you cap the pipe in the houseY 
A. No, sir. 
By the Court: 
Q. What is· done when yon cap them f Does the cap screw 
onf . 
A. Yes, sir. The connection is cut loose and a cap is put 
on. 
By Mr. Puller: 
Q. Is this taken off? (Indicating.) 
A. ~ometimes we take the 9ther part off, too. 
page 137 ~ That IS where the cap will have to go. A plug 
will have to go in the end of this, or put a cap 
on the end of that nipple. 
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CROSS EXA:MIN.A.TION. 
By Mr. May: 
Q. When this meter is taken out, all that place I see there 
is that left in the house? 
A. Yes, sir. 
· Q. When there is no cap on the end of the pipe, which end 
would it be that would be open.? 
.A. It couldn't be any open. It is closed in the valve. 
Q. I am not talking about that at the present time. A box 
comes in here somewhere--
A. The connection to the meter sits here. (Indicating.) 
Q. If you went up there and looked in there now, what i:s· 
the first thing you would put your hand on after you got 
in the basement--the nearest piece of that?' Suppose you 
were not going to look at anything, but suppose I was going 
in and wanted to find that pipe, which end would be nearest 
me when I got down the steps in the basement Y 
.A. Both are together. All this is about this· far. (Indi-
cating.) The meter is about 18 inches wide. 
page 138 ~ Q. Then, it sticks out like you have it in the 
basement? 
A. It sticks out the end of the service pipe from the street, 
comes in this way and through here, through the meter and 
put through the service pipe to the house pipe. 
Q. So.metimes you are apt to cap the end of those pipes, 
a rer. 't vou f 
A. I .. haven't been. That is done by shop men. 
Q. Have yon ever capped one? · 
A. No, sir. 
Q. You have been there quite a while? 
A. I am in the service part, don't work on cap work. 
Q. If you were sent to a house and you were told to go up 
thern and cayJ a gas pipe inside the house if the meter was 
gone, which wou]d you put it on Y 
A. Right here. (Indicating.) If I had to cap it, I would 
remove thi:; coupling and cap this nipple right here. · 
Q. With that cap on her~ you would then cap that; then 
you would have this stop cock, both safeguards f 
A .. The stop cock would be turned off. 
Q. Do you ever use the thumb testY 
A. I have used it, but I use the fire test; that is the su-
preme test. Had I had any idea in the world there was any 
gas in that basement, I would never have struck 
page ·139 ~ a match to it, if I had any idea it was leaking 
. gas ; but I was convinced and am convinced to-
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day there was no. gas there; when I struck that match and 
held it there the match burnt up and fell to the ground. . 
Q. Are you convinced today there was no gas there on De-
cember 23rd' 
A. I was not there then. I was there October 14th. 
Q. None did come out then Y 
· A. Positively none. 
Q. Was that pipe cut off at the street? 
A. I don't know, sir. 
Q. Did you go out there and look to see 7 
A. No, sir. 
By the Court: 
Q. Is thi-s off or on T (Indicating.) 
A. Partly on; I wouldn't call that on if I was leaving a 
job.· 
· Q. It is crossed at right angles to the pipe to be perfectly 
off7 
A. Ye~, sir. 
By M.r. May: 
Q. Is that part of the pipe (Indicating) part of the city's 
own pipe or part of the householder's pipet 
page 140 ~ A. That is the city's connection. 
Q. You leave that in when you have instruc• 
tions to cut the gas off? 
A. Yes, sir. 
Q. Do you know why it is that, when you take the gas out 
of a householder's home, you leave that ga-s running right 
into the basement stopped up like you tell us t Why isn't it 
cut off at the curb Y 
A. I don't know why it is not cut off at the curb. It would 
be perhaps a little trouble. That is put in for quick action. 
Very often they become stopped up. Sand and ·dirt washes 
in them. Possibly the consumer wants gas this afternoon.-
We try to give it to them this afternoon. Really that is just 
as safe, perfectly safe; that ·is, in all my dealings I :find that 
perfectly safe. 
Q. How many people do you have to answer complaints in 
your department 7 · 
A. How many did we have? Mr. Walton is our chief. He 
knows the· names. I disremember now. I would say, roughly, 
abo'ut :fifteen. · · 
Q. How long have you been in the department? 
· - A. Seven years this coming April I think. 
page 141} Q. Did I understand yon to say it takes 14 men 
· · seven years of work to answer one complaint T 
City" of Richmond v.. Mrs. Bertrand T. James. 93 
A. No, sir. 
J\!Ir. Puller: Where did you get that from 7 
Mr. May: He said that is the :first one he had. 
Witness : That is the first complaint I heard of of gas. 
I work as messenger and service man, turn off water, turn 
on water, read meters and things like that. If Mr. Walton 
sees :Qt to use us for that purpose, we are all qualified for it. 
By Mr. May: 
Q. How many complaints do you reckon the 14 of you an-
swer in one day Y 
A. I couldn't say. Roughly, I would say a hundred. 
Q. .A hundred complaints daily? { 
A. Yes) sir. 
RE-DIRECT EXAMINATION. 
Bv Mr. Puller: 
.. Q. Sonte of those complaints are requests for connection f 
A. Yts, sir, or re-reading meters on account of high. bills 
. for gas and water and different things. Some 
page 142 ~ ha;ve noisy gas meters and want them remedied. 
Sometimes they make a ticking noise like all gas 
meters make, and some of them are adjusted. All kinds of 
com plaints. 
. Q. Did you examine the other pipes in the house f 
A. Didn't go any further than the basement. I didn't think 
it necessary as I found there was no gas coming in through 
the service, the only place I knew of. that ga-s could possibly 
get in the premises. I, struck a match at the end of that and 
saw no gas there and I was satisfied it was nowhere else 
it could possibly get in the house. That has· been my seven 
years experience. That is the source. of gas to property. 
RE-CROSS EXAMINATION. 
Bv 1\fr. 1\Iav: 
.. Q. If gas .. was coming through there on December 23rd, how 
would you account for that Y 
.A.. I don't know anything about that. I don't know that 
it waR coming through there at that time. I do know it was 
not coming through on October 14th. That is as far as I 
can· go. On my examination it was not coming through on 
October 14th. 
Q. The meter had been taken out five days? 
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A. I don't know. I don't know anything about 
page 143 } any. order behind or in front of me. 
Q. Do you know of any way that gas could have 
come through there on December 23rd t Suppose it was a 
fact that gas came through there on the 23rd, do you know 
any way it could have gotten there? 
A. No way with that valve turned off, no, sir. 
Q. No chance for that to be leaking¥ . 
A. I never saw one leak. The valves generally hold. 
Q. No chance of leaking Y 
A .. No,. sir, I never . found one leaking at all, neyer heard 
of it. 
Q. You say you never heard of it. Is there any· chance of 
itY 
A. No, sir. I think the valve will secure it. 
Q. Is there any chance of the City Gas Department having 
a leak anywhere-
A. What is that? Is there any opportunity for the City 
Gas Department to have-
Mr. Puller: I objeet. 
Mr. May: Very well. I have no further questions. 
Witness stood aside. 
Note: At 5:30 P. J\L court adjourned until tomorrow, Dec. 
1, 1936, at 10 A. ~I. 
page 144} SECOND DAY. 
De~mber 1st, i936. 
Court met at 10 o'clock .A. M. pursuant to adjournment. 
J. STUART GRAHAM, 
a witness on behalf of the defendant, being first duly sworn, 
testified as follows: 
EXA}rfiNATION IN CHIEF. 
By Mr. Puller: 
Q. What is your full name? 
A. J. Stuart Graham. 
Q. What business are you in Y ., 
,t 
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A. Plumbing and heating. 
Q. How long have you been in that business Y 
A. Since 1907. 
Q. Are you acquainted with Mrs. Bertrand T. JamesY 
A. Yes, sir. 
Q. Whose residence was 2318 Grove Avenue Y · 
A. Yes, sir: · ·-
page 145 ~ Q. Did Mrs. James consult you in April, 1933, 
about the condition of her furnace Y 
A. Early in 1933, yes, sir. 
Q. Was she complaining of anything at that timeY . 
A. Our first contact or call to Mrs. ·James' early in '33 
was that she complained that her heating plant was very un-
satisfactory, owing to odors of oil. At that time she had a 
Hart special burner installed i:g. an old. coal burning furnace. 
We made several trips to the house .and attempted to remedy 
this trouble. We ·never noticed any trouble ourselves or de-
tected it. 
Q. Do you man you did not detect any odors Y 
A. We couldn't find it. She claimed it came in the windows 
at night sometimes. Of course, we did not spend the night 
there, but we could never find any real trouble when my men 
or myself went there in the daytime. 
Q. Did you do anything in April to try to remedy the situa-
tion as far as she' was concerned 7 
A. Just tried to adjust it to get the burner burning freer 
so it would be no possible chance of any trouble. 
Q. Were you called back again after that by 
page 146 ~ Mrs. James? 
A. Yes, sir. I have a report of some data here. 
(Referring to memorandum.) In the early fall of '33 we were 
.called back. · 
Q. Before you get to that: In April did you install a new 
furnace for burning coalY 
A. That is right. April is the time we installed the new 
furnace, 1933, a new furnace. 
Q. For burning coalY · 
A. It was a combination furnace. It included the burning 
of oil. We put it in for coal at that time. 
Q. After the installation in April, 1933, of this new fur-
nace, state whether or not Mrs. J:" ames continued to make 
those same complaints of odors and fumes in the house' 
A. Yes, sir. She made continuous complaints, that she 
smelled gas and couldn't stand the house at that time. Do 
you want me to tell what I did along that time to rectify that! 
I checked it the best I could, and, having had experience with 
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the burning of oil, we thoug·ht there might be some leakage 
from the flues. w·e took it up with the best man we knew to 
remedy that condition and called in Mr. Allen Thomas, who 
went to work on the flues, but he couldn't see anything the 
matter with them. 
page 147 ~ Mr. May: vVe object_to any conversation with 
Mr. Thomas. 
The Court: Objection sustained as to the conversation. He 
can tell what he knows Mr. Thomas did. 
Mr. May: We submit to the court, what Mr. Thomas. did 
is the best evidence of that and by Mr. Thomas, himself. 
The Court: If this gentleman knows and saw it put there 
- or anything like that, he can state that. This gentleman can 
testify to what he personally knew from observation, not 
what Mr. Thomas told him he did. 
_ Witness: Mr. Thomas 'vent into that flue and cut it and 
relined it with a new lining-just gutted it. 
By the Court: 
Q. ·You saw that that was doneY 
A. I saw that. 
By Mr. Puller: 
Q. When was that done? 
A. I couldn't tell you the exact dates. I haven't a record 
of it at all in my notes. I just know it was do·ne 
page 148 ~ in '33. 
. Q. ·Was that before or after the new oil burner 
was installed f 
A. After the new coal furnace "ras installed in the spring 
of '33-during the early spring of '33. ' 
- Q. Was she burning coal at that time or oil? 
A. At that time she was burning coal. 
. Q. Was ·the furnace changed from a coal burning to an oil 
burning furnace? 
A. Later on, in the fall of '33, she came to my place with 
her son and told me ·she didn't want to bother with coal any 
more; she wanted an oil burner. I had a distinct under-
standing with her I was not interested in putting an oil burner 
in her house for the reason I did not believe I could please 
her. She insisted there would not be any trouble about it, 
and I had talked with several users of the Timken, and we 
were satisfied that was what she wanted. ~{uch against my 
judgment I went on and put a Timken in, in a new convertible 
coal burning furnace~ We put this burner in in the fall of 
'33. 
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Q. State the month 7 
A. I think it was October, or November. I didn't bring 
the date. This was placed in and for a couple of 'veeks we 
didn't hear any more, and then she commenced 
page 149 } complaining that oil odors were worrying her to 
death; she conldn 't put up with it; so I guess \we 
had a half dozen .calls up there. 
Q. In response to those complaints did you discover any 
odors7 
.A.. We could not. I went on the job about the latter part 
of November, met Mrs. James, and she complained of these 
odors, complained of smoke, complained of everything that 
was possible. I went in the living room and talked to her. 
She said "Do you see iliat smoke right along there f '' With 
a radiator at a temperature of 170 or 180 degrees, it it will 
divert the sunlight coming through particles of dust. I said 
"No, I can't see any smoke. It is impossible to get smoke 
up your radiator, which has no connection with the circuit". 
She said "I can see it". I will state it is impossible to get 
smoke at that point into the house. So then I went back 
and took her in the basement. I said '' :h1:rs. J·ames, I can 
open this door of the furnace in the basement while it is op-
erating, and your fine is all right, because if the door would 
come out you could s1nell it in the basement with the door 
wide open". She said "I don't smell it in the basement; I 
·smell it upstairs". I stayed around there pro-
page 150 ~ ably two hours. },inally she said ''I noticed a 
lot of black smoke coming out of my furnace''. I 
said ''Wait a few minutes a·nd I will put the burner back on. 
It will take .a little time for the controllers to cool down. I 
will have someone in the house put the thermostat up and 
go out in the back yard and look at it'', which I did. She 
said ''You see that black smoke coming out of the chimney?'' 
I said "No, madame, I do not not'='. She said "Well, I do". 
I said "I see heat waves". She said "I see blaek smoke". 
I said ''Mrs. James, th-ere is no use in my arguing with you. 
You can see things I ea.n 't see. There is no chanee in the 
world of ever satisfyin-g you, and tomorrow morning at ,eight 
o'clock I will send up and take this oil burn-er out, the first 
one I ever took out, and put the grates back. You can do 
what yon please. I would like for you to pay me for the 
plumbing and forget the oil burner e~tirely" . 
. Q. AbolLt hO>w many times :approximately did you go to 
Mrt?. James' from April, 1933., to the time you took the oil 
bnmer OJil!t~ 
, .A. Personally, I wasn't there more than four or five times, 
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but our mechanical force was there probably a 
page 151 ~ dozen times. 
Q. Did she complain of these odors and fumes 
on each of those occasions? 
A. All the time. 
Q. Did she tell you what effect it had on her healthY 
A. Yes, sir. 
Q. What did she say! . . 
A. One time when I was up there she commenced dressing 
up and said she had to go on the front porch to get her breath. 
That was during my visit there. . 
Q. I believe you said .she said she was suffering with 
asthma? 
A. With bronchial or some other condition; I don't know 
what it was. 
Q. You were not able to satisfy her and took the oil burner 
out? · 
A .. That is right. 
CROSS EXAMINATION. 
,By Mr. May: 
Q. How long have you known :1\'Irs. James Y 
A. Our first contact with her was in the spring of '33, I 
think it was. 
page 152 ~ Q. Did you visit the houseY 
A. On several occasions. 
Q. Was she complaining of odors in the house Y 
A. Yes, sir. That is my first contact with her. 
Q. Did you find anything wrong· with tl;le fluesf 
A. I can't say that there was any condition. 
Q. What was this flue cut out forf 
A. In an attempt to satisfy her the odor was n9t coming 
down the flue. 
Q. You don't do that work, do you f 
A. I didn't do that. I sent Mr. Thomas because he was 
an expert in that line. I didn't care. to get mixed with some-
thing· I had no knowledge of. I was there when the flue was 
worked on. 
Q. You knew Mr. Thomas couldn't rectify a condition that 
didn't exist, didn't you Y 
A. That is right, but lots of times, if you think you hav~ 
something that can be corrected, it simplifies the matter. 1 I 
have known of lots of occasions when we have gone on and 
done things that didn't amount to anything, but it was taken 
out for an imaginary condition. 
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Q. If you have a condition of that kind you don't send for. 
a doctor, do you Y 
page 153 ~ A. It don't take a doctor about a heating plant. 
We didn't .,vant any-more co:atact with h~r. . 
Q. You didn't want any more contact with Mrs. James Y 
A. No, sir. It is impossible to satisfy her. 
Q. Not finding anything wrong with the flue or draft, you 
or lYir. Thomas, to correct the situation, you charged Mrs. 
James money for it and· collected it, did you nqt Y. _ _ . 
A. I would like for Mrs. James to answer whether we really 
found anything ·or not. I never heard of· anything. · · 
Q. So far as you are concerned, it was all right for him . 
to do that work? . 
A. Yes, sir, to be paid for it. $he. ordered it done. · 
Q. I believe you found out befor~ this ~urnace was put in 
that Mrs. James was very hard to please and for that reason· 
you were not anxious to sell her a furnace. Y 
A. That is correct. · · 
Q. There is no doubt about thatY 
A. Not a bit. 
Q. Not a bit in this world Y 
.A. No, sir. I can enlarge on that. Friends of the faiDily. 
told me to watch out. 
Q. With that additional information you were 
page 154} watching out in dealing with her! · 
A. I was trying to. . . . , 
Q. You were aware of that situation in the fall of 1933! 
A. I did it against my best judgment. . 
Q. Did you. hold out to Mrs. James that you had a heater· 
of your kind that you sold and the difficulties that she com-
plained of would be eliminated t : 
.A. I did not. I did not attempt to sell her. . . 
Q. you didn't advise . her to take out the furnace that she 
had and get the other Y . 
.A. No, sir. . . · · 
Q. You are Mr. Stuart Graham, I be.lieve you said Y 
.A.. yes, sir. . . . . 
Q. I ask you whether or not in the summer of 1933 yo~· 
wrote this communication· to Mrs. ,James Y (Handing wit-
ness letter.) 
A. Yes, sir. 
Note : Letter read and filed, marked· Plaintiff's Ex. B. 
100 Supreme Court of Appeals of Virginia 
page 155 } PLAINTIFF'S EX. B. 
GREGORY & GRAHAM, INC . 
. RICHMOND, VA. 
Mrs. L. F. James, 
2318 Grove Avenue, 





We are pleased to submit you herewith proposal on Tim-
ken Oil Burner equipment for your residence as above. 
- We propose to furnish and install in your present hot 
weater heating boiler one new Type C Timken Silent Auto-
matic Oil Burner with full electric ignition, complete with 
all necessary electric wiring and oil piping. Furnish and 
install in suitable location on 1st floor of house one Type 4010 
Plain ·Minneapolis Thermostat for automatic control of tem-
perature. Furnish and install on heating boiler the neces-
sary new Minneapolis ·controls for proper operation of equip-
ment. Furnish and install on smokepipe from heating boiler 
one Timken Silent Automatie Draft Stabilizer.. Furnish and 
install in basement one Type TU 'Teesdale 4utomatic Oil 
Pump, connecting same with electric wiring, supply line to 
oil burner and connections to oil tank. We will make a com-
plete working installation as described herewith, including 
all of the necessary labor and material, all work being done 
in thorough accordance with Local Code and lJn-
page 136 } derwriter's Regulations, guaranteed for one year 
against all defects in material and workmanship 
and serviced for a period of one year free of char:ge~ for the 
sum of three hundred fifty ,Clollars ( $B50.00). 
For your further information, we guarantee this installa-
tion to be ·satisf.ootory to you, fr-om eaeh of the following 
standpoints .. 
1. We guarantee the above installation to work reli.a.hly and 
satisfactorily, and automatically, with a minimum of service 
requirements. 
2. We guaranteed this installation to be reasonably free 
from any noises of operation. 
3. We guarantee this installation to be free from any oil 
leaks. 
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entirely 
4. We guarantee this installation to be free from any con-
tinuous, objectionable oil odors or odors of combustion, you 
to be the sole judge as to this point. 
· . It is understood in connection with the above guarantees 
that you have satisfactorily repaired your chimney flue from 
your heating boiler and that there is., proper draft on the same. 
It is also understood that Guarantees Nos. 1-2-3-4 as above 
outlined, apply for the period of one years. 
In formulating the above g11arantees, we have tried to pro-
tect your interests as well as ours. 
We thank you for the opportunity of quoting you on this 
equipment and trust that we may be favored with your valued 
order for the same, which will receive our very 
page 157} best attention. 
JSG/T 
Yours very truly, 
GRE.GORY & GRAHAM, INC. 
(Sgd) by J. STUART GRAHAM 
. President. 
Accepted by ............... . Date ............ . 
Terms of payment ................ . 
Remarks It is further understood that if the warranties 
in this contract are not complied with, any monies paid on 
the purchase pri~e of the Oil Burner will be returned by 
Gregory and Graham, Inc. 
Q. Did yon write that communicati9n! · 
A. I wrote the first paragraph. Her son was 
page· 158 ~· a lawyer and came down and stated at the time-
There was something added to it, that is, as to the 
. guarantee, etc. This was added into it by her lawyer son. 
Q. Did you sign it after it had been added Y 
A. Yes, sir, but it was with the understanding-
Mr~ May: I object to any testimony that he gives orally to 
contradict the terms of that contract. 
The Court: Objection sustained. 
Mr. May: I submit, the jury should retire because we 
can't tell what the witness is going to say, and it might con-
travene Your Honor's ruling. 
Note: The jury were sent from the court room. 
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By the Court: 
Q. What did you desire to say Y . 
A. The time she and her son were in the office when this: 
estimate was prepared, and when she 'vas in the office, I had· 
an undet·standing with her-I did not think I could satisfy 
her and I was willing to put an agreement in there- I would 
have to have my copy of my contract as to this·. 
page 159 ~ bottom proposition, ''It is further understood. 
that if the warranties in this contract'', etc. It 
doesn't look like the same typewriting· interlined .. It says "If' 
the warranties in this contract are not complied with, any 
m~nies paid shall be returned'', etc. 
By Mr. May: 
Q. Did you agree to thatf 
A. I can't recall having agreed to it. I would like to get. 
my record of this. There is a letter which Mrs. James signed 
stating there was no trouble with the oil burner. 
The Court: If he says these reservations were not in here 
when he sig11ed it, and, if he has an original contract tJ.lat 
shows different, the city 'viii be permitted to file that. The let-· 
ter seems to be part written 'vith one typewriter and the other 
with a plainer ribbon. If the gentleman desires to state that 
the part with the finer ribbon was not in it when he signed 1t 
and he has the orig·inal sho,ving that, he can .file that, but to 
contradict this by oral testimony will not be permitted. That 
letter is in evidence. If the witness thinks there is an origi-
nal letter which is different, he can procure the original letter 
and· file it. 
page 160 ~ Witness : Would it be possible (I hope I. have 
it all in my folder) to file the folderY It is the 
first furnace I ever had removed. 
· The Court: If the City desires to file that or put in the 
whole file-
Note : The jury returned to the court room. 
By 1\Ir. May: 
·Q. Mr. Graham, how do you reconcile your statement, that 
you did not want to sell Mrs. James this equipment, when 
there is no dispute in the communication of October that you 
were· pleased to submit the proposition and were hoping the 
opportunity of furnishing this and trusting that you may be 
favored with her valued order! 
A.· It is a standard fon;n of pr~posal and suc.h as I think. a 
lawyer would desire. · · ·.· . . . 
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· Q. When you stated you were pleased to submit these fig-
ures, as a matter of fact you were not pleased to submit them·f 
A. I found out- that later, that I would not have been 
pleased. That is a standard form of proposal. 
page 161 ~ Q. I am not asking you· about standard form. 
·I ask you were you or were you not pleased to 
submit that proposition Y . . . 
A. I was at that time, yes, sir. 
Q. Even though you knew and had been warned as to Mrs. 
James' difficulty to be pleased 7 
A. You don't. Qbject to my writing a letter to somebody 
thanking them for an order~ That is customary on our part. 
If you would give me an order, I would write you and thank 
you, or anybody else. 
Q. Did you mean it when you said you trusted that you 
• would be favored by this valued order? 
.A. I said so. That is the standard form of letter we send 
out on a contract form. Yes, sir, that is right. 
Q. And that is the only expla:nation that you have, in con-
sideration of your testimony, that this is a standard form Y 
A. That is corroot. 
Q. Now, if nothing had been wrong with that flue or draft 
of the flue, why did you state this: ''It is understood in con-
nection with the above guarantees that you have satisfactorily 
repaired your chimney flue from your heating boiler and that 
there is proper draft on the same.'' 
page 162 } A. The point that occasioned that particular 
pa:r;agraph was that Mrs. James had complained 
of. having put her hand on the outside of the chimney while 
the coal burner was in there and she considered it unsafe to 
live in the house with a chimney so hot as that she could feel 
the heat on the outside. 
· Q. Didn't you recognize in your letter that there had been 
something wrong, which had -been satisfactorily repaired Y 
A. I didn't know. That is why I called in Mr. Thomas 
on that. Whatever dealings she had with Mr. Thomas she 
didn't have them with me. All I ·know is I calleu him. 
Q. Now, Mr. Graham, you are going to have the complete 
file in this rna tter? 
A. Yes-; sh.\ There is something in the file in connection 
with that. I don't wa,nt the gentlemen of the jury to think 
~ didn't have a good burne;r. . 
Mr. May: I reserve the right to question the witness fur-
ther when that file is brought in. I have no further ques- · 
tions at this time. 
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Witness : · We have turned over a lot of collection accounts. 
It may be in lawyers' hands. · · 
_ The Q'ourt: You do your best to find it. 
Witness stood aside. 
page 163 ~ W. E. CARLE, 
a witness on behalf of the defendant, being first 
duly_ sworn, testified as follows: 
EXAMINATION IN CHIEF. 
By Mr. Puller: 
Q. What is your full name Y 
A. William E. Carle. 
Q. What is your occupation¥ 
A. I am a contractor. 
Q. What character of business f 
A. Plumbing and heating business. 
Q. What is your firm Y 
A. Carle-Boehling Company. 
Q. Ar~ you acquainted with Mrs. James, the plaintiff? 
A. Yes, sir. · · , 
Q. State whether or not you installed a G. & E. oil burner 
in her premises Y 
A. Yes, sir. 
Q. When did you do thatY 
A. In 1934. 
Q. When did you first contact Mrs. James hi reference tQ, 
thisY 
page 164 ~ ,A. Mrs. James came to us in 1932. She sent 
for us to come up there and give an estimate for 
a furnace. When I got there I found that she had consider-
able trouble with the other oil burner. 
Q. What trouble did she have Y 
A. I understood from her that she bad had a great deal 
of trouble with a lawsuit 'vith one concern and had some, 
trouble with Gregory & Graham as to an oil plant. 
Q. Make any complaint about anything else f 
A. About smoke and gas and things of that kind. 
Q. That was the latter part of '32Y 
A. Yes, sir. · 
Q. Did you make any examination of the walls of the first 
floor at that time Y 
A. She had some trouble with a flue, but that had been-
corrected at that time. · 
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Q. Did you examine the walls on the first floor f If so, 
what condition were they in! 
A. That was at the flue where the flue ran through the build-
ing. It happened to be an inside flue. It was a kind of base-
board similar to that you haye here, where the heat had a 
high temperature and kind of blistered around on that board; 
but that was due to the fact it must have been 
page 165 ~ some trouble with the flue. That is what she told 
me; that she had some trouble there and had a 
new flue put in, and that 'vas corrected. I asked her about 
that and she told me she had a new flue put in. 
Q. When did you have the oil burner in Y 
A. In '34. I think it was December, 1934. 
Q. After this installation of the oil burner did you have 
any complaint from 1\tirs. James of the condition of the house 7 
A. Well, no, but after it was installed it was sometime after 
that that she complained about odors, arid I went there and 
took my time around the furnace, the only thing I was in-
terested in. I went down in the basement with Mrs. James 
and she stood there and said ''No, I don't smell it there, but 
I smell a peculiar odor in my house''. She took me up-
stairs. I told her, ''Mrs. ~Tames, it may come from soot that 
is on the walls and things of that kind. I would suggest to 
you that you have your walls cleaned and I think maybe that 
will clear up the trouble''. She had them cleaned, and I 
didn't hear any more from her until I was going-
Q. At that time, in the spring of 1935, do you know what 
month it was f 
A. No, I do not. 
Q. Did you smell any odor when you went in f 
page 166 ~ A. No, sir. 
Q. Gas odor or any other kind f 
A. No, sir, I didn't note any odors. 
Q. If they had been there you would have smelled them? 
A. It looks like I would if it was there. I was in the base-
ment, near the furnace room. The furnace room in that case 
is not in the basement. In the end of the basement the brick 
furnace is· enclosed in a brick wall, so any odors from the 
furnace you would have to smell them through the boiler 
room. For that reason I did not make any investigation as 
to the leakage of gas or anything like that. 
Q. If there were any odors from that furnace you could 
smell them with the doors open 7 
A. Yes, sir. 
Q. Was there an-y space between the door and floor! 
. A. When you entered the basement, from the basement 
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door to the boiler room I would say it is a distance of about 
20 feet, or maybe 25 feet. 
Q. Does this G. & E. have two things on each side? 
A. That has no connection with the furnace. The extension 
on the side is just· put there- One side is put there to con-
ceal the electric wiring· and the pipe, and the other 
page 167 ~ side is for permitti'ng air, and to conceal the pipe 
that runs to the centrifugai fan. They take that 
air at a high velocity and it breaks the drops of oil and you 
have 100ro combustion. 
Q. When it is in operation there is something there all the 
time? 
A. Yes, sir. In other words, combustion takes place con-
tinuously like turning on an electric light. · 
Q. Could you approximate how much air would take care 
of that? 
A. No, sir, I could not; but in that case the natural infiltra-
tion around any outside door is sufficient for that furnace 
or any other oil burner of that particular kind. 
CROSS EXA~fiNATION. 
By Mr. May: . 
Q. This fan system is part of the equipment you install? 
A. Yes, sir . 
. Q. It is only intended to take off anything from the furnace 
proper? 
A. No, sir. ·That fan is designed for taking air into the 
furnace. That fan brings air at a certain velocity around 
the oil burner. Just one drop of oil is dropped by gravity. 
The air causes ignition. · 
Q. 1\fr. Carle, after you furnished this, did you have any 
complaint of the furnace from Mrs. James? 
page 168 ~ A. It was perfectly satisfactory to her. 
Q. She didn't contend that fumes were coming 
from it? 
A. No. When we put this rn, we gave her a thirty days 
trial. We told her, if it was not satisfactory, we would take 
it out without any expense to her; and we sent her a bill and 
she sent us a check without any criticism about it. 
Q. And there has been no such criticism up until this trial 1 
A. No, sir. 
Q. Your furnace 'vas put in at about what time? 
A. It was put in about the middle of December, 1934. 
Q. It is still there? 
A. Yes, sir, still there. . 
Q. I believe· Mr. Morrisey was with you at this time f 
.I 
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.· A. Yes, sir. . 
· Q. Did .you and he, after you examined the premises, ask 
Mrs. James to have the house thoroughly cleaned where 
needed in order to remove any soot and dirt and grease ac-
cumulating· from prior furn~es? 
A. Yes, sir. Mr. Morrisey suggested that, and Mrs. James, 
as I understand, had that done. 
RE-DIRECT ~~!NATION. 
By Mr. Puller: 
Q. Mrs. James did complain, after you installed the oil 
· . burner,. that she was getting fumes Y · · 
page 169 ~ A. Yes, sir. lVIrs. James called me about, may-
be, a year ago (something like that) ·and said she 
smelled odprs, and I told Mrs. James, ''Now, Mrs. James, we 
have been there several times in vour basement and were 
unable to find any odors .. -I would suggest to you that it might 
be 'veil to call on the city. It may be that they can find some 
trouble. Maybe they can he_lp you. I am satisfied there is 
no test known to science. The equipment you will find is 
perfect. If you call the city, maybe they can find the trouble. 
If they find it and it is our equipment, rest assured we can 
fix it'.'. She said "I think that is a. good suggestion". This 
time she called the city and about that time is when they 
found some gas there. I don't know about the gas ; I didn't 
see it. 
Q. You didn't go there since January, 1936, did you Y 
A. No, sir, not since January, 1936. 
Q. Is· that the tin1e you had the conversation about notify-
ing the city? 
A. Yes, sir. That was a 'phone conversation. After the 
'phone conversation I understood Mr. Walton had been there. 
I went· down and talked to him about what he found. I didn't 
go back there, myself. 
By the Court: 
Q. Did you ever report there sinc.e you installed the oil 
burner? 
page 170 ~ A. Yes, sir. I went back there due to the fact 
. that they said they ~melled some odors of some 
kind. I went there and saw Mrs. James and took her down 
in the boiler room, into the furnace room. I· said ''Now, Mrs. 
James, if there is any odor coming out of here I would like 
for somebody to tell me where it is coming from and I will 
qo my best to fix it''. She said "Mr. Carle, I don't. smell 
any odor here, but it is in the house". I said "Mrs. James, 
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I believe if you have your house cleaned you would get rid 
of a whole lot of that. I am satisfied it is not coming from 
here''. I asked her the definite question in the boiler room, 
'_'Do you s~ell any odors around the furnace Y '' She said 
''No''. I said ''If you have any odors in your building, they 
have nothing in the world to do with the :fixtures". 
·By the Court: 
... Q. When was thatY 
A. That I would say was in (let's see) December, 1934, 
and she paid my bill in I think January, 1935. Yes, that must 
have been around, I would say, in lVIarch of 1936. Maybe I 
am wrong in that; I don't know exactly. 
Q. You mean March of this year Y 
A. Yes, sir. 
page 171 } By Mr. Puller: 
Q. You were back there on two or three occa-
sionsf 
A. Yes, sir. 
Q. In December, January and March 1 
A. Somewhere along there ; I don't know the exact dates. 
By the Court: 
Q. Did I understand you to say a while ago that they stated 
they had some gas in thereY 
A. Yes, sir. 
Q. I understood you to say just now you were back there 
this year. Do you mean March of this year, or March, 1935 Y 
_ A. Must have been March, 1936. 
By Mr. Puller: . 
Q. You installed the oil burner in December, 19347 
A. Yes, sir. 
Q. Then you went in the spring of 1935 f 
A. Yes, sir. 
Q. Yon were mistaken when you said yon were there in 
'367 
A. I was there in '36, too .. 
Q. This year f 
A. Yes, sir. Let me see. I am not positive about that date. 
I wouldn't like to say that. I am not positive 
page 172 ~ about that. Dates are something I don't try to 
remember. I didn't make any note of them. 
Q. What was the occasion for you going there this yearf 
Was she still complaining about odors from the oil burner! 
A. That is the time that I told her that I thought it would 
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be best for her to call in the city and see if they could find 
out about it if she had any trouble with odors in the house. 
What I had in mind was I didn't know whether it was best 
for her to call the Health Department or somebody like that. 
Q. What time was it, what month in '36 Y 
A. I don't know. 
Q .. I understood you to say 1Yiarch Y 
A. Something of that kind. 
·.Witness stood aside. 
page 173 } F. F. F-RIEDHOFF, 
a witness on behalf of the ·defendant, being first 
duly" sworn, testified as follows : 
EXAMINATION IN CHIEF. 
By Mr. Pulier: 
Q. Where do you work Y 
. A. Gas and Water Department. 
· Q . .Of the City of Richmond! 
A. Yes, sir. 
Q~ How long·have you been working for the city? 
·A. Eighteen years. · 
Q. In what capacity? 
A. Gas man. 
Q. What do you do 7 
A. Service man now. 
Q. Were you called to Mrs. James' house on December 18th, 
1935, in regard to the gas leakingY 
.A. Yes, sir. 
Q. State to the jury what you found at Mrs. James' house Y 
· A. I went up there on a call on the 18th. Mrs. James met 
me at the door and let me in and said she had a 
page 17 4 ~ right bad gas leak there. I asked whereaboqts and 
, · she said down in the basement and I went in the 
basement looking for a gas leak. The meter had been re-
moved. I caught hold of the riser coming through the wall. 
The riser was warm. I turned around and looked ·and it was 
onfue. It is a little coupling that come down that you could 
not see the fire unless you looked up in the coupling. 
Q. Coupling similar to this Y (Indicating.) · 
A. Yes, sir, exactly like this. I found it was on fire. Mrs. 
James told me the plumber had been that there morning and 
found it. So when I found the coupling leaking like that, I 
went out in the street and took my_ key and eut the 9as off 
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in the street. I got in the car, got my tools and took the 
coupling off at the connection. 
Q. Was the connection similar to this Y (Indicating.) 
A. Yes, sir. 
Q. State exactly what you took offY 
A. I took this cock off here and plugged it up, at least, 
put a blind cap in it, and then I took this piece with me and 
put it in the car. (Indicating.) 
Q. From the barrel down? 
A. Yes, sir. I told Mrs. ~Tames I thought that 
page 175 ~ would cure her trouble. She said she smelled it 
in the living room, so I 'went up there and smelled: 
around and couldn't smell anything at all in the gas line~ 
Walking around in the building in the basement I could get-
an odor of oil or heat-some kind of odor of that kind, but I 
could not tell what kind of odor it was, but it was not illuminat-
ing gas and didn't have the smell of gas, but I could get an 
odor of some description. · · · · : 
Q. How large was this flame that was burning in the pipe Y 
A. Very small. You couldn't detect the . flame in the 
coupling unless you got down and looked in the coupling and 
saw it. It was just enough to light and that was. all. 
Q. Did you smell any illuminating gas in the basement.!' 
A. No, sir. · 
Q. Positive of that 1 
A. Yes, sir. 
Q. Smell any on the first floor T 
A. No, sir. 
Q. When you entered the house Y 
A. No, sir. . 
Q. Did ~Irs. James go in the basement with you Y 
A. Yes, sir, went right down in the basement with me. 
Q. Wa's she complaining of being sick at that 
page 176 ~ timeY 
A. Yes, sir, she complained about gas had made· 
her sick; but I never did smell any i1luminat~g gas in the 
buildin~ any time I 'vent there. 
Q. D1d she tell you she had fallen out on the 18th f 
A. No, sir. 
Q. She was walking around the house and apparently all 
ri~! . 
A. Yes, sir. 
Q. As far as you could see T 
A. Yes, sir. 
Mr. Puller: I want to introduce a check order-
Yr. May: Let me see it. . (Examining paper.) We object 
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to the introduction of this record. There is nothing on it 
that is not within the knowledge of this witness. 
Mr. Puller: I want to introduce it for the purpose of 
showing the date and that he signed it, having been there. 
The Court: December 18, 1935 ; is that the date? 
Witness: Yes, sir. 
Mr. Puller: That was a memorandum given him to go to 
Mrs. James' house. 
Note: The court examines the paper. 
By the Court: 
Q. Is that your ~ignature at the bottom 7 
A. Yes, sir. 
page 177 ~ The Court: There has been some contradiction 
as to what the date was. Mrs. James said she 
thought it was the 23rd. I think that may be shown. 
Note: Paper filed and marked Defendant's Ex. #1. 
DEFENDANT'S EX. #1. 
DEPARTMENT OF PUBLIC UTILITIES 
CITY OF RICHMOND 
SERVICE BUREAU 
No. 14717 
·Location 231..8 Grove Ave., Mrs. James. 
Complaint Gas. leak. (Special) 
Defect found . . .............. . 
Cause Service Pipe cock leaking caps up gas turn off in st 
Left 0. K ............... . 
Other work needed 0. K. 
Completed 12-18-1935 Worlonan Friedhoff 
By Mr. Puller: 
Q. On the 18th of December, 1935, you turned the gas off 
from the meter in the street and capped the inlet pipe jn the 
house? 
A. Yes, sir. 
Q. Did you receive any other complaints after that! 
A. Yes, sir. 
Q. When was that? 
A. As near as I can remember, I think it was the 23rd of 
December, a couple of days after that. 
Q. Did you go there on December 23rd Y 
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....... 
·A. Yes, sir.· 
Q. Did you see Mrs. James f 
page 178 ~ A. Yes, sir. 
. . . . Q. What ·complaint did she make to you then Y 
A. She made complaint that gas was still leaking; that she 
could smell.~t in the house, more so when the house got hot 
than when it was just a moderate temperature, but when it 
got hot she cpuld smell it more. I went in the basement again 
and could smell a burning odor of some description, and I 
went all over the house, from one end to. the other, upstairs 
on the second floor and bath room, trying to .. find anything 
I could; even too~ up the trap in the floor, thinking maybe 
gas was working in the building. · 
Q. Was Mrs. James walking around the house? 
A. She went with me all over the house. 
, Q. Did -she make any complaint to you on this occasion that 
she had fallen out on that morning¥ 
A. I don't think she did. 
Q. What time were you there that morning, do you recol-
~~? . 
A. I wouldn't-like to say because I go to several places 
like that and might have been 10 or 11 or 12 o'clock. 
Q. In the morning or afternoon? 
A. I think that was in the ·morning of the 23rd of De-
cember. 
Q. Was anyone with you at that time? 
.A.. No, sir, I don't think so. 
page 179 ~ Q. ·You smelled no odor of illuminating gas 
anywhere in the house 7 
.A.. No, sir. · 
Q. You saw Mrs. James wh~p. you were there Y 
· .A.; Yes, sir. 
Q. Had a conversation with herY 
A. Yes, sir. 
Q. Did she go in the different rooms with you f 
A.. Yes, sir. 
Q. Did you have any complaint after December 23rd about 
gas leaking T 
A. Yes; sir. · 
Q. Did you respond f 
A. Yes, sir. 
Q. Did anyone go with youY 
A. I think ~Ir. Walton went with me on December 31st as 
near as I can remember. 
Q. Did you see Mrs. James on that dayf 
A. Yes, sir. 
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Q. Did you make an examination of the premises on this 
occasion¥ -
page 180 r A. Yes, sir. Me and Mr. Walton went over 
everything and searched everything in the house 
from top to bottom, even in the attic, to find where fumes 
were coming, but you could smell fumes in the basement more 
so than any other place in the building, but it was not il-
luminating gas; it was a burning odor of oil or something 
of that description. Mrs. James made the statement, when 
I went up there again a couple of days after that, that it was 
a car running a couple of doors from her, and she would not 
go in the house; she was out in the front porch; and this car 
was running and, of course, carbon monoxide came from that. 
She said ''That is what I smell now; that is the gas I smell 
now.'' I said ''Madame. that is not in the house ; that is out 
in the street.'' I said ''That is the odor coming from a parked 
automobile running. An automobile," I said, ''will kind of 
oil out.'' 
Q. What date was thatY 
.A. I don't remember what date that was, but it was after 
the 31st of December. I think it was the same date that the 
test men were there. 
Mr. Puller: We want to introduce this paper. (Indicat-
ing.) 
Mr. May: We object to the introduction. 
By Mr. Puller:· 
Q. Look at that paper. You·were there on January 9th! 
A. Yes, sir. 
page 181 } Note : Paper filed and marked Defendant's 
Ex. #2. 
DEFENDANT'S EX. #2. 
DEPARTMENT OF PUBLIC UTILITIES 
CITY OF RICHMOND 
SERVICE BUREAU 
No.19849 
Location 2318 Grove Ave., Mrs. James. 
Complaint Investigate thoroughly for gas leaks. 
Defect found ........... . 
Cause No gas leaks no odors. 
Left 0. K. 0. K. 
Other work needed ........... . 
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Completed 1-9-1936. Workman Friedhoff. 
/ 
Witness: You couldn't smell any odor in the house at 
all. 
By Mr. Puller : 
Q. Mrs. James was not living there? 
A. No, sir. I think she was living at a hotel. 
Q. She was not living there on December.31stY 
A. No, sir. She was on the front porch. 
Q. But she complained she was still smelling those odors 
on December 31st and January you went down in the base-
ment and made a thorough inspection of the basement and 
boiler room and there was no illuminating gas Y 
A. No, sir. 
Q. Did she tell you she detected those odors when she was 
not living in the house on December 31st, 1935, and January 
'9th, 1936? 
- A. She didn't go in the house. :She didn't go 
page 182 ~ in there because the house was cold; the furnace 
was shut down. You could not smell any odors 
in the house because the furnace was not working. When it 
got hot you could smell the odor. 
Q. Were J. E. Selby and Mr. Whitlock at Mrs. James' on 
December 31st, 1935 Y 
A. Yes, sir. 
Q. Did they help to make the inspection? 
A. Yes, sir. 
·, Q. Was Mr. Walton there? 
.A ... Yes, sir. 
Q. After you capped this on December 18th, you testified 
that you 'vent back on December 23rd and 31st of December, 
1935, and Jan nary 9th, 1936. Did you remove that cap on 
any of those occasions or interfere with it in any way? 
A. No, sir, I did not, but the test men took it off on Decem-
ber 31st to make a thorough test. · 
Q. Was any gas escaping?· 
A. No, sir. 
Q. Were you present when the test was made Y 
A. Yes, sir. · 
Q. Was the cap screwed on there after that? 
A. Yes, sir. 
Q. A test. was made to see whether any gas escaped f 
A. Yes, s1r. Found no leak at all. . 
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p~ge.lEm:}r. ·. ·:CROSS EXAMINATION. 
By Mr ... May:- . 
·: Q. Mr .. Friedhoff, on all occasions that you were ill. the 
house, when the house was warm, did you have any difficulty 
in observing a ·foreign ·odor in the house? 
A. You could· get an odor in the house when you went in· 
there when the hous_e was <\var,n1 but, when the house was cold~ 
you could not get any odor: · ' · · 
Q. Can you account for that difference Y 
A. No, sir. ~ · - · 
Q. What did it smell like? 
A. .Smelled like burning oil Qr hQ.r.ning soot. 
Q. This illuminating gas, I believe, has 'no od9r, has ifY 
Witness: llluminating gas. has no odorf 
Mr. May: I ask you. I don't know . 
. A. Yes, sir, has a terrible odor. · 
Q. I understood a physician to testify yesterday that either 
gas or something about it had no odor. Will you tell me 
what the physician had in mind Y I may have it confused in 
my own minds. 
Mr. Puller: He wasn't in here at the time. 
page 184 ~ By Mr. May: · 
Q. I understand. I am trying to straighten it 
in my own mind. Perhaps it was monoxide poison. Are you 
familiar with monoxide poison Y 
A. ·Yes, sir. 
Q. Does that have any odor Y 
A. It has a very strong odor. 
Q. Very strong odor Y 
A. Yes, sir. 
Q. Now, when you disconnected this pipe_: This stop cock. 
is not there at the house, is it? 
A. No, sir. 
Q·. Why did you put the cap on it? 
A. To satisfy Mrs. James, to show her I did my part to do 
away with all the gas coming into the building. . 
Q. Did you think that would be a more effective stop than 
the stop cock itself? 
A. Yes, sir, if the stop cock was leaking. 
Q. Did the stop cock seem to be turned all right? 
A. Yes, sir, turned off all right. 
Q. How do you account for that leak coming through with 
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the stop cock turned all right Y How could it come through 
there? 
A. I couldn't tell you. Th~t is beyond me. 
page 185 ~ Q. I have no knowledge of mechanics. Is there 
_ any possible way for it to come through there with 
the stop cock turned unless that stop cock was defective in 
some wayY 
· A .. The stop cock could be defective. 
Q.- Did you pull it down and look at it f 
A. No, sir. 
Q. Never looked to see if there was any defect in the stop 
cockY 
A. No, sir. 
Q. What did you do with itf 
A. I carried it to the shop. 
Q. Was the gas out in the stt:eet, that stop cock, turned off 
to any extent when you were there 7 
A. No. I turned it off myself. 
Q. I mean did you have to turn it all the way or was it 
turned to any extent at allY 
A. No, sir, it was right open. 
Q. Wide open Y 
A. ·Yes, sir. 
Q. You are certain that gas was coming through the stop 
cock on the inside of the hollse f 
A. ·Yes, sir. 
- Q . .And, if it was turned as tight as you could, 
page 186 ~if you left that stop cock there, the gas would 
continue to leak and come through the stop cock, 
wouldn't itT 
A. The house stop cock? Sure, at the rate it was leaking. 
Q. It was because this stop cock wouldn't hold gas as much 
as anything else that you decided to take the stop cock off 
and put a cap on? 
A. Yes, sir . 
. Q. It was more for that reason than to satisfy Mrs. James 7 
· A. To satisfy myself, too. 
Q. Did this to satisfy both Y 
A. Yes, sir. 
Q. You did not feel under the circumstances, in safety to 
Mrs. J" ames, you could leave the stop cock inside of her house 
in the condition it was in when you were thereY 
A. No, sir. 
Witness stood asid~. 
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page 187} DR. PAUL KIMMELSTIEL, 
a witness on behalf of the defendant, being :first 
duly sworn, testified as follows: 
EXAMI1~ATION IN CHIEF. 
By Mr. P·uner: 
Q. Doctor, what is your occupation? 
A. Pathologist at the Medical College of Virginia. 
Q. How long have you been there? 
A. Been there for one year. 
Q. When did you graduate 1 
A. 1924. 
Q. Attend any other {!olleges 7 
.Pi.. Yes, sir. I had been in Harvard one year and a half 
before coming to Richmond. 
Q. You teach Pathology at the Medical College of Vir-
ginia? 
A. Yes, sir. 
Q. Explain what that is. 
A. That is the science of pathological conditions, to find 
out how diseases are brought about and the kinds of diseases. 
Q. When were you appointed Coroner 1 
A. This fall. . 
Q. Have you had any experience in monoxide 
page 188 ~ poisoning Y . 
A. Yes, sir, I have seen a lot of cases. I can't 
say how many, but I would say about five each year in the 
last twelve years. 
Q. You heard Dr. Call_ testify in this case, did you not f 
A. Yes, sir. 
Q. State whether or not, in your opinion, it is possible for 
one to make a clinical diagnosis of chronic monoxide gas 
poisoning? 
A. My opinion is I think it is rather difficult, if not im-
possible, to inake a diagnosis of a· chronic case of poisoning 
unless one makes it sure that there was a sufficient amount 
of gas present to produce the poisoning. The symptoms of 
chronic poisoning are very vague and a definite diagnosis of 
them is impossible unless there was a sufficient amount in 
the room where the person was living or a sufficient amount 
of monoxide in the blood, that is, an amount of at least 25% 
in the blood. Otherwise, I don't think you can say definitely 
that a patient suffered from chronic poisoning. There are 
a g·reat variety of symptoms. 
Q. I think Dr. Oall testified his diagnosis showed no car-
bon monoxide poison in the blood stream. If that is true, 
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could he definitely state 1\Irs. James was suffering from car-
bon monoxide poison Y . 
page 189 ~. A. As I understood Dr. Call, he gave his diag-
nosis apart from the hi.story of the patient and 
stated that she had cherry colored lips. Now, the cherry 
color of the lips of a living person shows a cherry colored 
.dependent lividity in bodies, resulting from the formation 
of carbon monoxide hemog·lobins. I understood that at the 
same time he saw this cherry color of the lips he did not 
find carbon monoxide in the blood, if. I am correct; so, there-
fore, I think that the cherry color of the lips of the patient 
must be due to something else if they were true cherry color. 
I cannot believe the cherry color 'vas due to carbon monoxide 
poison if no carbon monoxide at the same time is present 
in the blood. The situation is this : You first find about 
30%, and before that you would not be able to observe any 
signs or symptoms of any cherry colored lips or any other 
subjective symptoms on the part of the patient. 
Q. If Mrs. James was suffering from carbon monoxide 
poison on December 18th, would she show any effects of it 
on the ·23rd of December, as~uming that no gas escaped in 
the house between that period Y 
A. Evidence shows that the . carbon monoxide disappears 
from the blood within about ten to twelve hours, and, with 
the· disappearance of the carbon monoxide, the 
page 190 ~ symptoms disappear as well-a chronic term, that 
is, a term over a long· period of time-and after 
the removal of the carbon monoxide all kinds .of symptoms 
disappear; therefore, I do not believe that the complaint she 
had after December 18th could be based on carbon monoxide 
poison, if such were present. 
Q. If there ·were 18/100 parts of illuminating gas in 10,000 
parts of air, could you detect the odor of illuminating gas? 
A. For that purpose we have made experiments· which 
show that the concentration of 0.01.8 volumes of gas in 10,000 
volumes of air can be easily detected by the odor; that is to 
say, we made experiments which contained 30% of carbon 
monoxide and took such an amount of gas that 0.018 of carbon 
monoxide would have been taken in 10,000 volumes of air, 
and that could be easily detected. · 
Q. Would 30% of carbon monoxide concentration produce 
anv bad effects? 
A. With 30%· you get some sytnptoms and headaches, and 
you might get some dizziness, i.f exposed over a long period 
of time to tl1is amount of gas. 
0. What would be the effect of two parts of carbon monox-
ide in 10,000 t 
City of Richmond v:. Mrs. Bertrand T. James. 1:19 
A. That is an amount that leaves about 30% 
page 191 } in the blood. 
Q. What 'vould be the per cent of concentra-
tion to produce bad results, the results Mrs. James com-
plained of Y • 
A. It depends on the time as well as on the concentration; 
therefore, a small amount of gas over a long period of time, 
constantly and not temporarily, would produce signs of car-
bo~ monoxide poison, u.nless it is less than 0.018. The 0.018 
t~ 10,000 volumes of air will not give any symptoms of poison 
to persons left in the air. · 
Q. With carbon monoxide in the house and the doors open, 
is that liable to· diminish the effect of the carbon monoxide 
concentration T · 
A. Opening the windows will 1 diminish the amount. A 
furnace going in the basement also would tend to diminish 
the amount. ·· . 
Q. ~Irs. James had a chimney on· the first floor. That would 
also reduce the concentration? 
Witness : Was it an open fireplace Y 
~{r. Puller: · Yes, sh·. 
A. If there was an open fireplace, it would have diminished 
the amount of gas . 
.Q. You heard Mrs. James' test_imony, did you f 
A. At least some of it yesterday afternoon. I don't know 
whether I heard everything. 
page 192 ~ Q. Did you hear Dr. Call's statement~ 
A. Yes. 
Q. Assuming that Mrs. James was affected in the manner 
related by Dr. Call in his testimony, in your opinion could it 
have any permanent effect on ~Irs. tT ames by reason of carbon 
monoxide poison Y 
A. From my own experience and knowledge of conditions, 
I would say that there is no permanent effect, because ev-
perience has shown that a person recovers very quickly after_ 
the source of gas has been removed unless they suffer a very 
severe attack of poisoning. As to chronic poisoning I do 
not know of any progTessive. constant lesion as after ef-
fects of carbon monoxide. The patient will recover rather 
quickly. 
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CROSS EXA~llNATION. 
By Mr. May: 
Q. Is carbon monoxide a poison! 
A. ·Yes, sir. · 
. Q.· Do you read in the papers about people taking_gas and 
killing themselves that wayY Is this the same thing that 
we are talking about! 
A. Yes, sir. 
page 193 r Q. It is a sufficient poison 'vhen the applica-
tion is in severe enough doses to affect life, is 
it notf 
.. .A. .Yes, sir. 
~. A.nd, if taken in sufficient doses, could impair the perma-
nent health of a person Y 
A.· Yes, sir, under certain conditions. 
Q. That is, they have muscular contraction, extreme nausea 
and unconsciousness Y 
A. Yes, sir. It depends upon ho'v much is in the blood. I 
believe I said at least 50%. · 
Q. Does this affect a normal person or does susceptibility 
have any value on the effect of monoxide poison at allY · 
A. Susceptibility plays a great part in everything. I think, 
however, the situation is somewhat different because the 
averag·e :figures on concentration are :fixed; that is, we know 
that there has to be sufficient gas to produce poisoning. 
Whether the susceptibility of the patient plays any part in 
the poisoning itself, I can't say. It is probably, however, 
so little that you can't measure. 
Q. If you 'vere given a history of monoxide poison, re-
sulting in extreme ·nausea, with unconsciousness, constipation, 
. drying up of the skin and irritation of the mucous 
page 194 ~ membrane, would you believe such a history as 
that sufficient to cause permanent impairment to 
the health of the person 1 
A. Yes, sir, but I do not believe that it took place in this 
particular case, because the acute attack took place at a time 
when, as I understood the witnesses, there was no carbon 
monoxide present in the house for about five days ; therefore, 
I cannot believe that the acute attack was caused by carbon 
monoxide. It might have been caused by something else. 
Q. Your opinion, then, is not based on the hypothesis as 
assumed by me, but as assumed by the City Attorney, is it 
not 1 Your conclusion on that score is not based on the hypo. 
thesis as stated by me? 
1 Witness: What hypothesis did you state? 
City of Richmond v.. Mrs. Bertrand T. James. 121 
Mr. May: The various conditions and the effect of monox-
~~~~ . 
Witness: To make mvself clear I want to know whether I 
am dealing with monoxide poison or not. 
· Mr. May: You assume that in the question I asked you. 
~-say you assume that. 
.A. Assuming that the findings were caused by poisoning 
(assuming that), I believe it could have produced constant 
changes in the patient. 
_ Q. What are some of the effects of monoxide 
page 195 } poisoning? . 
A. The most constant is what we call Parkin-
son's syn~ope, which is caused in a limited.area of the brain, 
which is an outstanding sign. It might lead to paralysis; it 
might lead to a number .of sign's and symptoms. · . · 
Q. Does it lead to fainting spells-chronic Y 
A. I don't think so unless caused by general nervous up-
set. 
Q. I will ask you what is the effect of monoxide poison 
upon the mucous membrane and eyelids Y 
A. It is like inflammation. 
Q. Is it one of t)le greater irritants f 
A. I would say ·one of the minor. 
Q. Whether minor or major depends upon the degree of 
exposure? 1 
A. ·yes,- sir, anfi on the patient. 
I 
RE-DIRECT EXAMINATION. 
By Mr. Puller: 
Q. If Mrs. James had suffered from an acute attack of 
monoxide poison, as she claims, on December 23rd, would that 
affect her mental capacity; could she have been in a physical 
condition to l1ave driven her ear on the 4th of January and 
from day to day? 
page 196 ~ A. That depends very much on the severeness 
of the condition. I don't think I can answer that 
question. It does not seem very likely. 
Q. You said one of the monpxide symptoms was affecting 
the brainY · 
A. Yes, sir. 
Q. And, if the brain is affected by that, could she be driv-
ing her car . around Y 
Witness: How long after was that? 
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Mr. Puller: Aromid the latter part of December and first 
of January. 
A. If she had an attack on the 23.rd, seven days after, I 
doubt it somewhat, but it depends very much upon. the con-
dition of the patient. I could not answer the question. 
Q. It could not possibly be any permanent brain effect if 
she was driving her car aroundY 
A. She could have nervousness, distress and so on, assum-
ing we are dealing with an acute case. 
Witness stood aside. 
page 197 ~ STEPHEN WHITLOCK, 
a witness on behalf of the defendant, being first 
duly sworn, testified as follows : · 
EXAMINATION IN CHIEF. 
By Mr. Puller: 
Q. Where are you employed Y 
A. Gas and Water Department. 
Q. City of Richmond Y 
A. Yes, sir. 
Q. In what capacity? 
A. Gas inspector. . 
Q. Have you ever visited the house -of Mrs. James on Grove 
Avenue? 
A. Yes, sir. 
Q. When was that~ 
A. December 31, 1935, about 1 :30, somewhere along there. 
Q. Was any one with you Y 
.A. Yes, sir. 1\'Ir. Selby was with me. 
Q. Why did you go there? 
A. She seemed to have some trouble with some peculiar 
odor. We went there to make an inspection of 
page 198 ~ the gas line that came in. We made the usual 
inspection, didn't find any ·Odor of illuminating 
gas whatever. After we made our inspection in the house, 
I went out the door in front and l\fr. Selby stayed down-
stairs at the pipe with his thumb on the pipe and listening 
for sounds, and while there Mrs. James came up and talked 
to me. She said ''I can smell odor at the front here some-
times. It seems it comes down through that alleyway there.'' 
I Raid ''It don't seem like it is smelling now." She said 
"No." I said "There" is no illuminating gas in that build-
ing·,'' and, after we made the inspection I said ''To satisfy 
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you I will do something- that is not very good to do; I will 
g-o out here to this cut-off; I am g-oing out to the sidewalk.'' 
I went to the box. I said "You see when you light a match 
and put it in this box." In the meantime it was a car, as 
well as I remember a Ford car, about ten feet off with the 
motor running and that smelled, and, when I raised up she 
said "That is the gas; that is the gas." She went on up the 
street. I said ''That is not gas here. That is gas coming 
out of that muffler of that automobile." "Yes," she said 
and went on up the street. Then I went back and made a 
thorough search, and I 'vent where there was an oil burner 
furnace and searched around, and about two or three feet 
from the bottom of the floor you could stand off 
page 199 ~ and see the heat rise. You didn't smell any odor. 
The next thing I knew my lips got dry and com-
menced sticking. Then again my head commenced to feel 
skittish, so I made a break for the back porch. Had two locks 
on the door. I g·ot through the locks and went outside . .Any-:-
how, it was· like oil or bur;nt smoke as well as I could de-
tect. · 
Q. Did you feel the bricks? 
A. Yes, sir, the bricks were hot. You coqld see the heat, 
also could feel it from there-extremely hot 
Q. Was that located in the baseme:q.t where the furnace is 
located? 
.A. It was· about two or three· feet off as well as I can re-
member. 
Q. Did Mrs. James go in the house on that· occasion Y 
A. No, sir, she never went in the house. I asked her to go 
in and she said the doctor told her nqt to go in. 
Q. Was Mr. Walton there at the tim~f 
A. Yes, sir. · · 
Q. Was Mr. Selby there? 
A. Yes, sir, and J\£r. Friedhoff. 
Q. · You detected no illuminating gas odors in any portion 
of the house on that occasion Y 
page 200 ~ A. No, sir, none whatever at all, in no way, 
shape :or form. 
Q. Was· the gas turned off in the basement T 
A. It was turned off in the basement and in the street. 
Q. Ho'v was it turned off in the basement? 
A. It was capped up with what we call a nipple. 
Q. Did you make a test of that? 
A. Yes, sir; I made a test with a match and it was nothing 
leaking. It t9ok an 18 inch Stilson wrenchto break the nipple, 
loose. 
Q. You made the test yourself? 
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A. Yes, sir. 
Q. When you made the test in the basement did you say 
you had to unscrew the capY 
A. ·Yes, sir. Mr. Selby unscre,ved it and it took an 18 inch 
StJ.Ison to unloosen a % nipple. · 
Q. Did you put it back Y 
A. Yes, sir. 
Q. And test it afterwards Y 
A. Yes, sir. 
Witness stood aside. 
page 201 }- J. E. SELBY, 
a witness on behalf of the defendant, being first 
duly sworn, testified as follows : 
·E~INATION IN CHIEF. · 
By Mr. Puller: , 
Q. You are connected with the Department of Public Utili-
ties of the CityY 
A. Yes, sir~ 
Q. How long have you been employed! 
~ Thirteen years. 
Q. In what capacity? 
A. I started out in the service gang. Now I am testing gas 
service and pipes. 
Q. State whether or not you ever made a test of the gas 
supplying Mrs. James' house on December 31st, 1935 Y 
A. Yes, sir. · 
Q .. What did you do Y _ 
A. I tested the service. There was no leak on the service 
pipe. 
Q. Test it in the street? 
· .A. Yes, sir, lit a newspaper and put a fire un-
page 202 ~ der it. 
Q. Any leak there Y 
A. No, sir. 
Q. When yon went there did you smell any odors of· il-
luminating gas in the house! 
A. No, sir. When I went there this lady had been away 
from home two or three days. I went to the front door and, 
not getting in, I went up the alley, and I came back to the 
front door and a lady across the street called me over and 
said that the gas had got so bad in this house Mrs. James 
had to leave; that she had the key; I could go in the house. I 
told her I would rather not with no .one there. She said it 
.; . 
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would be all right, so I went in the house, and I was looking 
to see what was there. When I first went in the door you 
cottldn 't" smell it. . 
Q. :Qid. Mrs. J.am.es come there while you were there7 
A. Yes, si.f. . .. · . · ,. , ... Q. Was Mrs. J B¥le~ present when you made tlie test ·at 
the meter box. .. 
A. Yes, sir. At the same time this automobile was about 
ten feet from there with the engine running, exhausting from 
the exhaust pipe. Mr. Whitlock put his tool in the box. She 
saiii ."That is gas. That is what I smelL" He 
page 203 }. said "Lady, that is not g·as." She said "You 
· . ,. _ ~n 't tell rpe.'' What she smelled was gas from 
the.moto~ running· in the automobile. 
Witness stood aside. 
page 204 } A. C. WALTON, 
a witness on behalf of the defendant, being first 
· duly sworn, testified as follows: 
EXAMINATION IN CHIEF. 
By Mr. Puller: 
Q. What position do you hold with the {Jity of Richmond? 
A. Chief of the Service Bureau. 
Q. .As complaints came into your office, would you assign 
different men to attend to themt 
A. Yes, sir. 
Q. Did you ever have occasion to go to Mrs. James' o~ 
complaint of a gas leak? 
A. I did. I received two complaints. A phone message 
came one morning and I answered the phone. 
Q. What morning was that! 
A. December 31st, and ?Y.lrs. James was telling me about the 
gas up there. I said, ''I will send up as soon as a man comes 
in.'' It was just before noon. When Mr. Friedhoff came 
in I recalled he had been there. I said "What in the world 
is wrong with Mrs. James today f'' He said ''Search me,,., 
or something to that effect. 
page 205 ~ Mr. May: We object. 
The Court: The conversation is ruled out. 
A. (Continued) So I said "You and I will go up there 
and see what the trouble is.'' In the meantime I phoned to 
the shops and asked them to get their testing apparatus .out 
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·at 2318 Grove Avenue to see if they could detect any gas leak-
ing in the service between the main and the house. To my 
a!pazement, when I arrived between one and two o'clock, these· 
men were there. 1\irs. James was on the front porch. I 
spoke to her and went in to make my personal investigation 
for leaks. I went throug·h the entire first floor and found no 
odor at all, returned to the front door and I said ''Mrs. James, 
there is no odor. Come in and see for yourself.'' She said 
''No, I am not going in. I have been advised not to go in." 
I said "Why are you advised not to go in Y'' She said "It 
made me sick." .So we went on. The men were making the 
test at that time. It seems Mr. Whitlock said something in· 
reference to a remark he· heard that Mrs. James suggested 
odors in the street. However, all four of us went in the base-
ment to try to find the leak. She had four sewer connections 
in the basement in addition to the toilet. We cleaned ·Out 
some of the traps to see if we could get any odor 
page 206 ~ and got down on our knees to see if we could de-
tect any odor from that, and went in the toilet 
and examined that. Toilets, sometimes, when not being used,: 
will dry up and sewer gas come th~ough. There is a 47 foot 
basement, 47. feet from one end to the other and 241h feet 
.broad. The depth is six feet, eight inches, from joists to the 
floor. We went on down towards the furnace and found at 
that time that the furnace was not operating. I opened· the 
front door to lower the temperature in the room and cause 
thP. therm.osta t to kick, and the furnace operated. After the 
furnace operated we could by getting near to it deteet an 
odor. I will tell you why we detected an odor. We smelled 
something and in a little while it had a tendency to cause 
my nose to feel dry. This chi~ney that has been discussed 
is not on the outer. wall of the building. This room is built 
from the corner and the chimney is right inside the base-
ment. ThP. furnace room is in the basement with a door 
here and one there. (Indicating.) The mortar between the 
bricks was very poor and put up as a very poor type. Naturally 
you could smell the odor of oil and the odor of soot when 
the furnace was in operation. I was not certain 
pag·e 207 ~ what I smelled. and I went on the inside of this· 
room and put my nose right down to the furnace 
stack in the chimney, and I could smell a little odor there. 
Then I went to these air ducts and I put my hand in to see 
if they were pulling air up. One was not; the other was. I 
knew it required some air intake to atomize the oil. I asked 
these men what they thought and we went to the back door 
and opened the door to see what effect the draft from the 
door would have on removing the odor inside. We opened 
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the back door and it seemed it circulated, and cold air rushed 
in and you could smell it then; and we discussed it, and I came 
to the conclusion it was the odors that were really coming ' 
from that furnace at that particular time, or probably from 
the furnace that was operated in the apartment next d{)or. 
The furnace next door smoked and gas fumes from the smoke 
could come around the building. It is obliged to come around 
because it is northwest. "So later on I told these men to take 
another job. Later on I went all through the whole building 
to see just what I could detect. She had evidently had her 
Christmas spread on the dining room table, candy and nuts 
and different other things. I noti(:ed she had 
page 208 ~ some pieces of soft cream candy made in different 
sizes. I knew that would very readily absorb 
any gas odor and probably it might taste like it. I went up 
there before my lunch hour; I was hungry and I could take 
most anything, so I took a piece of candy, broke it and smelled 
it and ate it. There was no odor at all. I picked up some 
raisins, and none there-there was no odor 'there at all. I 
went into the pantry and went into the kitchen and examined 
the refrigerator to see what kind she had. It was an electric 
There was no odor in that room. I then went to the second 
floor and examined up there to see if there were any odors 
therP.. I noticed all the mattresses on the beds had been 
taken up and coiled over. The bed clothing··was strewn around 
the beds. I went to the mattresses and .smelled them but 
couldn.;t smell anything at all. Going through one of the 
bath rooms I discovered that part of the plastering had been 
pulled down. I wondered why it had been pulled down. Later 
I found a part of the flue had been removed at that point. I 
wanted to be dead sure and I went up into the attic. She 
had lots of things up there, and l made a thorough examina-
tion up there just as much as the rest a;nd conldn 't 
page 209 ~ detect any odor at all, and I thought the odors 
she had got were possibly coming from this 
furnace, or from this sn1oke in this apartment next door. I 
went on the outside ag-ain-
Mr. Puller: That has been testified to. 
A.\ (0ontirtued) I noticed this putty was on there. It was 
g·etting; raw. I didn't know why they took a house like this 
and plastered it_ from the outside unless odors were coming 
from the outside au:d wanted to keep them outside. That 
was the extent of our investigation at that particular time. 
. I went back to the office and called Mr. Carle, ·of ;Carle-Boehl-
ing and asked him if he would go with me to Mrs. James' 
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house that afternoon sometime. He said he 'vould be up 
that afternoon. It wa.s after four o'clock. I_wen~ by and l~.e 
said ''You go ahead.. I will have my man with· you." · Mr; 
Hanky was there; he met me at Mrs. James'. I said "Mr. 
Hanky, my purpose in getting you up here is this : I noticed 
an odor coming from this stack here today and I n~ticed you 
have this sealed with cement. I want to find ottt if there is 
a stoppage in that cement.'' He said ''.All. ~ig~t. I wil} 
break that cement." I said "Break it." He took his ham-
mer and knocked it off. I had.a mirror l U.Sually carry, and.l 
stoQ.d the mirror in there and looked up there, 
pag·e 210 ~ and· the sky looked like a moon up there, as clear 
as a. whistle; there was nothing wrong at all at 
that time, but the flue had, I understood, been replaced or 
relined, had new tile ,p.ut. in it. I asked Mr. Hanky wl;tat 4e 
thought of it. He didn't 'know. That concluded my investi- . 
gation at that particular time. 
By Mr. Puller : · .... 
Q. State whether or not there is a fireplace located on the 
first floor of Mrs. James' house f 
A. Yes, sir, there is a nice fireplace. It is a very pretty· 
fireplace. I told her I envied her very much ; I would like 
to have one in my house just about that size. I think this 
fireplace was around-
Mr. May: I haven't made any specific objection hereto-
fore-- . 
The Court: Confine yourself to what you saw there and 
what happened. 
A. (Continued) I have it on that form. I measured it, 
myself with a rule. (Referring to paper.) 
By Mr. Puller: 
Q. Approximately? 
A. It is approximately three feet more or less broad and 
between 2lj2 and 3 feet in height. 
page 211 ~ Q. I believe I understood you to say Mrs. 
James phoned you that morning. Is that right? 
A. Yes, sir. 
. Q. Did you get any other complaint from ~Irs. James after 
this complaint of December 31st and January 9th? 
A. My first visit was December 31st and the next January 
9th and the next Mav 7th. 
Q. Did you go up ~there on those days? 
A. Yes, sir. 
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Q. In response to complaints from Mrs. James 7 
A. Yes, sir. 
Q. By phone or how Y 
·A. Over telephone. 
· Q. What did she complain of on May 7th7 
A. Her complaint was gas leaking. 
Q. Did you go up there Y 
A. Yes; sir. 
Q. Who went with you t 
A. Mr. Ford. 
. Q. Did you find any gas leaking on that occasion 7 
.A. No leak of any description. 
Q. Did Mrs. James make any statement to you as to what 
she smelled on that occasion Y 
page 212 } A. After I made another examination for leaks, 
knowing the furnace was not in operation at that 
particular hour, I found from her own statement-she said 
that she had found that the odors that she had detected were 
not coming from a leak but from the outside. 
Q. Was Mr. Ford present 7 
A. He was. 
Q. State whether or not the fixture in Mrs. James' house 
corresponds 'to this fixture Y (Indicating.) 
A. To the best ·of my ability, from what I have gotten from 
Mr. Friedhoff, who removed the fixture, that is exactly like 
what was there~ 
Q. Is this Meulley cock a standard cock 1 
A. The best that is on· the market. 
Q. Where was the blind cap put on this 7 
A. The stop cock was taken off and the blind was put on 
at the bottom of the nipple. If you had removed the nipple, 
you would have inserted a plug. 
Q. Did you see the fixture after it had been capped f 
A. Yes, sir. 
page 213 ~ CROSS EXAMINATION. 
By Mr. May: 
Q. What became of the pipe that was taken off Mrs. James' 
house? 
A. Mr. Friedhoff told me he took this off and carried it 
to the shop and turned it in there. What they did with it 
I don't know. 
Q. Do you know what they did with it? 
A. No, sir.· · 
Q. You haven't got it here f9r us to look at today? 
A. I wish I had it. 
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Q. I asked you if you did have it Y 
A. No, sir. 
Q. Can you get it? 
A. I am not sure. I could not get it knowingly. If it is 
somewhere. around town we might get it. · 
Q. Do you know whether they found this leak in the main 
on December 18th 7 
A. That order came to the office on the 18th and was at-
tended to by Mr. Friedhoff. . 
Q. Did you learn there was a leak up there Y 
page 214 ~ A. I learned afterwards there was a leak there .. 
Q. When? 
A. I learned it when Mr. ·Friedhoff came back and told me 
what he found. 
Q. You wanted to find out what was causing· this complaint 
by Mrs. James Y 
A. I wanted to see the leak was stopped. 
Q. Yon wanted to know the cause, too, didn't you 7 
A. That is the reason I asked him what was causing it. 
Q. Yon were very anxious to know the cause, :weren't you Y 
A. Myman-
Mr. May: Just answer the question. Do you have to go 
into a dissertation with every question. I ask you Y 
Witness: No, sir. 
Mr. May: I don't mean to be abrupt, and, if I appear that 
way, I apologize. 
A. (rContinued) I answer that we were anxious to stop the 
g·as leak. 
Q. If you knew Mr. Friedhoff had taken the pipe off and 
he considered the leak was in that stop cock, why didn't you 
look at it and see what was the matter with it Y 
A. It is not my custom to look at everything 
page 215 r that may cause a leak. For instance, things come 
· in and they are fixed up. I can't see them all. I 
wish I could see all of them. 
Q. You came to the conclusion that the odors, concerning 
which Mrs. James was complaining, were real odors and not 
imaginary ones, didn't you? 
A. They were odors but not gas odors at the time of my 
investigation. 
Q. They were odors of some type Y 
A. Yes, sir. 
Q. You don't know how long those odors had been coming 
in the homeY 
A. No, sir. · · 
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Q. Were the odors so offensive you would haye to stay away 
from them? . 
A. I wouldn't like to hav:e those odors in my living room. 
I would put up with them in the bed room. 
Q. Did you go up there on the 18th, when the leak was 
found, to see. whether you were able to detect gas odors in 
the house? 
A. No, sir. 
page 216 ~ RE-DIRECT EXAMINATION. 
By Mr: .Puller : 
Q. Mr. May, asked yon why you didn't examine the valve 
at the time it was taken out on the 18th to see what the cause 
was. You had no idea Mrs. James was going to be knocked 
out on the 23rd, did you f 
A. ;No, sir. 
Q. You had no idea she was going to suffer any illness due 
to gas odors or any other kind of odors at that time? 
A. No, sir. 
Q. If you had, you would have examined and found out, 
wouldn't you 7 
A. Yes, sir. 
Witness stood aside. 
page 217 ~ J . .STUART GRAHAM, . · 
a witness on behalf of the defendant, being re-
called, further te.stified as follows : 
Mr~ Turnbull: We have the original contract. Counsel on 
the other side admit it is the same kind of contract we in-
troduced in evidence. 
CROSS EXAMINATION (Continued). 
By Mr.· May: 
Q. This is your copy of the contract, is it notf (Indicat-
ing.) 
A. Yes, sir. 
Q. It has the same interlineation in it as the· copy I showed 
you this morning? . 
A. Yes, sir. . : · 
Q. You made some comment about you would like to have 
a check for what was due you or you would put this in the 
hands of lawyers. Of this $350, I believe $50 had been paid-
• 
Mr. Puller: We object to that line of question. We are 
not trying a civil case. 
The Court! I don't know that it would be material. I 
haven't heard yet. 
page 218 t Mr. May: I can only say that it is in response 
to the examination which was brought out by Mr. 
Puller. 
By Mr. May: 
Q. Did, you take your fut~nace out f 
A. I did not remove the furnace. I removed the oil burner. 
Q. 'She owed a balance at that time of fifty dollars f · 
A. I don't remember the balance. I haven't that on.my 
fingers' ends. 
Q. Did you return the $300 she paid you Y 
A. 8he never has .paid. 
Q. Never paid anything f 
A. ··No, sir. 
Mr. Puller: I object to that. 
The Court: Both parties haye testified. What is the idea 
of showing whether the furnace has been paid for or notf 
That is not in issue. 
Mr. May: This witness testified he turned the account over 
to a lawyer. 
The Court: It is not a matter of any importance whether 
it has been paid or not . 
. Mr. May: I agree with you. It is only because Mr. Puller 
brought it out. 
page 219 ~ · ~he Court: The jury will disregard the ~tate-
. ment made by this gentleman as to whether he 
had been paid. That is not in issue. That statement, as I 
recollect it, was rather adde~ on by the witness and not elicited 
by counsel for either side. 
Mr. Puller: I want to introduce this letter. (Handing let-
ter to counsel for plaintiff.) 
Mr. Turnbull: If you introduce that letter, we will want 
Mr. Graham back here. 
Witness: I admit I wrote that letter. 
· By Mr. Puller: 
Q. Did you get a reply 1 
A. Yes, sir. 
Q. This is ·a copy of the letter Y (Indicating.) 
A. Yes, s~r-. · 
Q. Signed ·by· Mrs. James f 
A. Yes, sir. 
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Mr. Puller: Read that. 
Note: Lette~ read and filed, marked Defendant's Ex. #3. 
Note: At 1 P.M. a recess was taken until2:30 P.M. 
page 220} DEFENDANT'S EX. #3. 
Richmond, Virginia 
December 4, 1933 
Messrs. Gregory and Graham, Inc. 
Richmond, Virginia 
Attention Mr. Graham 
Gentlemen: 
As I am not able to come to see you, I want to let you 
know .of the trouble I am having with the which you installed 
for me. 
It has always smoked, and as you know this prevented my 
using it last winter. Now 'Since the new flue has been installed, 
it still continues to smoke and if enough coal is put in to last 
several hours, the flue g·ets so hot the walls and paint where 
the flue runs will be ruined. If just a small ·fire is kept in it ' 
it neeessita tes me running up and down stairs so much that 
it keeps me completely worn out. 
I am passing this information on to you in order that you 
may know what the trouble is and rectify it. 
AEJ/s 
page 221} 
Very truly yours, 
( Sgd) MRS. L. F. JAMES. 
MRS. L. F. JAMES. 
AFTE·RNOON SESSION. 
December 1st, 1936. 
Court resumed its session at 2:30 P. M. 
Note: The jury were called into the court room and ad-
journed until tomorrow, .December 2nd, 1936, at 10 :30 A. M. 
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page 222 ~ MORNING SESSION. 
Richmond, Virginia, December 2, 1936. 
Met pursuant to adjournn1ent. 
Present: Same. parties as heretofore noted. 
DR. PAUL KIMMELSTEIL, . 
recalled on behalf of the defendant, further testified as fol-
lows: I 
Examined by Mr. ·Cannon: 
Q. Will you please tell his Honor and the jury how carbon 
monoxide gas is generated 1 
A. Carbon monoxide is an incomplete oxidation of carbon 
compounds or carbon itself and it may be generated by any 
type of fuel, in an oven or oil burner. Whenever coal is 
burning with an incomplete draft it might produce carbon 
monoxide instea:d of carbon dioxide \vhich is the complete 
product of oxidation. · . 
Q. Did I understand you to say it could be caused by in-
sufficient combustion in gas burners, oil burners and coal 
burners! 
A. Yes. 
Q. And the exhaust from motor vehicles? 
A. Yes, sir. 
Q~ Are there other sources from which it may 
page 223 ~ be derived? 
A. I can't think at the present moment. It 
mi~ht very well be. I can't think of any others. 
CROSS EXAMINATION. 
By Mr. May: 
Q. Doctor, did you go over with Dr. Cole his examination 
of Mrs. James which was made on behalf of the City by Dr. 
Cole·f · 
A. Not personally, no. 
Q. You know nothing of that?· · 
A. Well, I have seen a report on that. . 
Q. Who, in your opinion, is the best person ~o ::reach a con-: 
elusion as to the prognosis of a case, the attending physi-. 
cian who daily sees the patient or someone who has never 
seen the patient at all or had occasion to examine her, but 
must rest his conclusions upon the various facts or lack of 
facts represented to him . by counsel Y 
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A. That all depends on what you~ expect from the ques-
tion as to prognosis. You sh9uld, I think, distinguish be-
tween the general possibilities in a diseased condition and 
the special application in a certain case. The special appli-
cation in a certain case can certainly be better judged by a 
doctor who sees the patient than somebody who does not see 
the patient. There is no doubt about that, but 
page 224 ~ the prognosis of a case, I believe, does not only 
depend upon the personal experience With a pa-
tient himself but also on general knowledge of the condition 
as well. I think that is all I can say about it. 
Q. Are you familiar with the reputation of the Medical 
school of the Un~versity of Virginia! 
A. Yes, sir. · 
Q. How does it compare with the leading medical schools 
of the country! 
A. I think It is one of the best medical schools we have. 
EDDIE W. FORD, 
a witness called on behalf of the defendant, being first duly 
· sworn, testified as follows : 
Examined by Mr. Puller: 
Q. What is your name? 
A. Eddie W. Ford. 
Q. What is your occupation, Mr. Ford Y · 
A. I am a messenger for to turn on the gas and water for 
people moving in and out and looking after leaks or any-
thing that comes up in that line. 
Q .. Did you ever receive a. complaint from Mrs. James 
that gas was leaking at her house, 2318 Grove 
page 225 ~ Avenue ; if so, on what date Y 
A. Yes, sir, I had a call and went up there on, 
I think, 1\tlay 7th, as well as I remember. · 
Q. What year! 
A. 1936. 
Q. Did you see Mrs. James Y 
A. Yes, sir. 
Q. What was her complaint to you at that time' 
A. She said she smelled g·as in there. She smelled. gas in 
the basement, so we went all over it to see that there was no 
gai in there and she admitted that she didn't smell any that 
day, didn't smell any gas at all. 
Q. If she admitted she didn't smell any gas, why did she 
say she complained to you that she was sm~lling gas andre-
quested you to come up there Y 
A. I don't know. She didn't say why. She just said she 
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had been smelling gas in there and had been made sick from 
it but we went down in there and looked at it and she said 
she .smelled no gas in there at that time. 
Q. Did she go down in the basement with you 1 
A. Yes, sir. 
Q. Did you make an inspection of any portion of the house 
other than the basement! 
A. No more than just the basement. 
page 226 ~ Q. Was the gas capped in the basement at that 
. timet 
A. Yes, .the gas was capped up at that time, no odor .in 
there whatever. We came out of the basement and came on 
the outside and when we came out on the porch there hap-
pened to be a ·bus standing at the corner and it came on down 
and when that bus came by she said, ''The odor-that is the 
odor" she smelled, the odor from that bus. 
(No cross examination.) 
Mr. Puller: The defend~nt rests. 
MRS. BERTR-AND T. JAMES, 
the plaintiff, was recalled in rebuttal and further testified as 
follows: 
Examined by Mr. May: 
Q. Mrs. James, on yesterday you stated that the. only rea-
son that you knew the day on which you became unconscious 
and which was the same day that the leak was discovered 
by 1\{r. Hazelwood when the end of the pipe caught on fire, 
that that :was the 23rd day of December because 
page 227 ~ Mr. Friedhoff told you that was the day? . 
' A. Yes. 
Q. Did you have any independent recollection of the day 
yourself or did you rely entirely upon Mr. Friedhoff? 
A. No, I did not know then and I asked Mr. Friedhoff. 
Q. If Mr. Friedhoff now says that the date was December 
18th rather than December 23rd, would it be your disposition 
to accept that date as being the date upon which you became 
unconscious Y 
A. Yes, I didn't know the date. 
Q. Is there any doubt at all whatever the date may have 
.been, that your becoming unconscious and the finding of the 
leak occurred on the same dayY 
A. No, it was found the same day that I became uncon-
scious. 
Q. Mr. Graham has testified in this case that he made no 
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misrepresentations to you that he was unable to find any 
odors in your house at all when he went there. Do you know 
as a fact whether he told you that he observed odors in the 
house¥ 0 
A. Yes, they told me they could smell the first oil burner 
I had. 
page 228 } Q. .And how did he tell you that he eould coure 
that situation that existed in the house Y 
A. By taking that oil burner out and putting in a new fur· 
nace and his Timken burner. 
Q. Did you, in fact, do that f 
A. Yes, I did that. 
Q. Did he have you make any changes in the construction 
of the :A.ue? 
0 A. Yes, it smoked and the furnace smoked when they first 
put it in, using coal when waiting to put the Timken burner 
in. It smoked from coal. 0 
Q. Why did lVIr. Thomas tell you that flue should be 
changed! 
A. Because the furnace smoked. lie said we had to change 
the flue to have an oil burner. · 
Q. Mr. Ford testified that several days after the meter 
was taken out of the house you complained that there was 
still the odor there at your home and that you sent for him 
and he came up there to make an inspection and he took you 
right down to the gas main where it was disconnected at the 
meter and struck a match and nothing happened and he said, 
''See, there is nothing wrong with this''. Did you accompany 
him to that meter at any time 7 
A. I did not. 
}?age 229} CROSS EXAMINATION. 
By Mr. Fuller: 
Q. Was Mr. Ford up there on October 14th in response to 
a complaint from you? 0 
0 A. I don't know the day of the month that he was up there 
but we called him back the very same day that tlie meter 
was taken . out-called so:p1ebody back. I don't know any-
body's name because I was sick in bed and they came back 
but I didn't see .them. 
Q. You called somebody back the day the meter was taken 
outf 
A. Yes, the day the meter was taken out-got my sister 
to call. 
Q. Do you deny the fact that you called Mr. Ford back on 
October 14th! 
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A. No, I do not deny it because l don't know who they 
called back. I didn't see anybody. I know he called some-
body back. I don't know the date he called him back. 
Q. Didn't you see ~Ir. Ford on the 14th of October? 
A. No, I haven't seen 1\'Ir. Ford. I don't know Mr. Ford. 
Q. You don't know any of the inspectors, do you Y 
A. No, I did not. I didn't see l\ir. Ford. I didn't go there 
with 1\'Ir. Ford or anybody else. 
page 230 }- Q. lf he said so do you deny that fact f 
A. I certainly 'do deny it. 
Q. Why did you send to make another complaint on De-
cember 23rdY 
.A.. December 23rd f 
Q. Yes. 
A. I don't know December 23rd. I had to take Mr. Fried-
hoff's word for that. 
Q. You don't know the day of the month that Mr. Fried-
hoff was up there f 
A. I didn't know. I asked l\ir. Friedhoff what day of 
the month it was and he told me the 23rd. I didn't know the 
date of the month: 
Q. If Mr. Friedhoff was at your house on the 23rd and 
told you that it was the 23rd,- · 
A. I don't know the 23rd. 
Q. -isn't that the date that you fell out unconscious Y 
.A.. I don't know that it \vas the 23rd. Mr. Friedhoff was 
up there the day that I fell out. 
Q. , He was up there the day you fell out Y 
· A. Turning the gas off from the street. 
Q. How many days before Christmas was that 7 
.A.. I don't know. 
page 231 }- Q. What date did Mr. Friedhoff turn the gas 
off¥ 
A. I don't know. He told me it was the 23rd. 
Q. He told you it was the 23rd Y 
A. Yes. 
Q. And he told you on the 23rd that that was the date he 
turned the gas o:ffY 
A. No, I don't say it was the 23rd because I don't know. 
Q. But the reason you stated in your notice, of motion for 
judgment that you became unconscious on the 23rd was. due 
to the fact that Mr. Friedhoff told you that that was the date 
that he turned the gas off; is that correct? 
A. I called him Mr. Capone first and he said he wasn~t 
named Capone. I said, ''"What is your name Y '' He told me, 
''Mr. Friedhoff'"', and I said, ''What ·day did you turn this 
gas offY" and he said, "~e 23rd", and I sai~ ''Will you 
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please write your name and the date on the calendar", and 
he wrote it. In my illness I threw that calendar a way with 
a lot of other things. 
Q. You were sick on the 14th of October, were you? 
A. I had the grippe. I couldn't tell you exactly the 
date. 
page 232} Q. You had the grippe? 
A. I couldn't tell you the date I was sick. I 
wasn't ~xpecting to have any trouble, yon see. 
Q. Were you in bed on the 19th of December, 19357 
A. In bed? 
Q. Yes. 
A. No, I wasn't sick in bed, no. 
Q. Yon can't fix the date yourself when you became uncon-
scious except from what :Air. Friedhoff told yon; is that 
right? · 
A. No, I cannot. 
Q. ·Except from what you recoll~ct Mr. Friedhoff told you; 
is that right? ! ... _ 
A. Yes, Mr. Friedhoff told me and I got him. to write it 
down. · 
Q. Were you sick in bed on December 20th, 1935 Y 
A. No, I wasn't sick in bed. . 
'Q. Were you sick in bed any time during the latter part 
of December? 
A. During the latter part of December Y 
Q. Yes. . 
A. No, I was not in bed. I couldn't lie down in Decem-
• her. I couldn't stay still anywhere in December. 
Q. You were driving your car during that pe-
page 233 } riod, weren't you? · . 
. A. No, I didn't go out of the house for two 
weeks before I became unconscious ·except in the yard and 
on the front porch. I was too weak and too swollen. I 
couldn't wear my clothes. 
Q. You registered at the William Byrd Hotel-
A. I said in December. 
Q. For two weeks after you became ·sick Y 
~fr. May: She said two weeks before she became sick. 
A. I said in December before I became unconscious I did 
not go out of the house for two 'veeks. 
By Mr. Puller: " . 
Q. 'That is when you had the attack of grippe? 
A. No, indeed. I had grippe either in the last of Septem-
14(} ' Supre~e Court of Appeals of Virginia 
ber or iOctober-somewhere along there. I can't remember 
the date. 
Mr. May: That is the plaintiff's case. 
page 234 ~ (In Chambers.) 
Mr. Cannon: I want to make a motion to strike the evi-
dence on the ground that there is not sufficient evidence to 
support a verdict. It is a rule of law that the plaintiff must 
prove her case by a preponderance of the evidence and that 
the question of negligence cannot be left open to conjecture 
or random guess ; and the evidence does not show that the 
plaintiff, if affected at all by .monoxide poisoning, was af-
fected by poisoning induced by the city, or that the city was 
negligent in not. properly disconnecting the meter. The evi-
dence is un09ntradicted that the meter 'vas properly discon-
nected on October 9th, and that the plaintiff, un-
page 235 ~ der the influence of her belief, that had extended 
over a period of years since 1933, imagined that 
she smelled fumes of some sort; that the city sent its repre-
sentative up on the 14th of October and found that no gas at 
that time was escaping. The interior of the plaintiff's house 
was entirely in her control and she has not attempted even 
to show that. the city's agents or employees did anything be-
tween October 14th and December 18th to stimulate any flow 
of gas into the house. We must assume, of course, that gas 
was found there on the 18th of December, but·whether her 
employees tampered with that stop cock we do not know. 
We know that the city did not, and that is something that 
leaves the jury to guess as to what caused the flow of gas 
on the 18th of December that wasn't there on the 14th of 
October. It is a matter of common knowledge that, unless 
. gas i.s under pressure, it will not escape; so there 
page 236 r must have been something that transpired between 
the 14th of October and the 18th of December 
that caused any gas at all to issue from the city's fixtures. 
That being the case, it seems to me it is incumbent on the 
plaintiff to show that the city did something to cause that 
flow of gas to come into this house on the 18th of December. 
The record is absolutely silent on that ~oint. 
Another g·round is that there is a var1ance between the al-
legations in the notice of motion and the proof. The uncon-
tradicted proof is that the gas pipe was capped on the 18th 
of December, and the uncontradicted medical testimony is 
that, with that gas pipe capped on the 18th of December, she 
could not have been overcome :from monoxide poison· from 
illuminating gas on the 23rd. There has been no effort made 
to ·rebut that testimony. 
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My third ground for moving to strike the evidence is that, 
as a matter of law·, Mrs. James' action in calking h~r house 
on the 23rd of October brought about one of two 
page 237 ~ results: She either was contributorily neglig·ent • 
as a matter of law by by confining tpis alleged 
escapement of carbon monoxide within the house instead of 
allowing nature to oome along and keep the house clean, or 
else it was a supervening cause, which the city, even grant-
ing that we were guilty of negligence in allowing an escape-
ment of gas, could not have foreseen-that she was doing 
exactly the opposite of what an ordinarily prudent person 
would have done, that is, get as much fresh air in her house 
as possible. 
The Court: The motion is overruled. 
J\'Ir. Can~on: Exception for the reasons stated. 
EXCEPTIONS TO INSTRlJCTIONS. 
Mr. May: The plaintiff offered Instruction No. 1 and con-
tended that in view of the Krause case, 162 Va. 107, it is a 
proper instruction, and upon the refusal of the Court to grant 
said instruction, noted his exception, and thereafter, pre-
serving said exception, asked for Instruction 1-A in its place 
which was given. 
We object to the giving of Instruction N on the g:round 
that there is no evidence in the case of the plaintiff's con-
tributory neg·ligence. There is, of course, evidence that she 
was in error· in thinking· that outside odors were 
page 238 ~ coming into the house but this can be no more than 
an honest mistake, based upon the advice of those 
who testified in the case to the effect that the odors were com-
ing from without and· she made no pretense at being an ex-
pert om such matters herself. The objections were overruled 
and exception noted. 
Mr. Cannon: The defendant objects to the giving of In-
struction 1-A for the reason that there is no evidence in the 
record tending to prove that the defendant was guilty of neg-
ligence, and for the further reason that the uncontradicted 
evidence is that the city employee inspected the gas fixtures 
on the '14th day of October, 1935, and found that there was 
no leak and that thereafter the .City had no notice of any es-
caping gas until'the 18th of December, 1935. The instruction 
therefore is faulty in that it makes no reference to this last 
mentioned condition. 
Teste : This 28th day of June, 1937. 
WII.~LIS D. MILLER, Judge. 
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page 239 ~ DEFENDANT'S CERTIFICATE OF EX-
CEPTION ,NO. 2. 
That upon the completion of the testimony of the plaintiff 
on direct examination, counsel for the defendant moved the 
Court to exclude from the eVidence the statement of the plain-
tiff's claim introduced therein upon the ground that it was. 
not filed with the defe.ndant 's City Attorney within sixty days 
from the time the plaintiff's cause of action accrued, as re-
quired by. the defendant's charter, it having been served on 
the said City Attorney on February 4th, 1936, and it having. 
been, .di~closed by the plaintiff's said testimony that her cause 
of action accrued between the last of September and the 9th 
of October, 1935; and" the said defendant, by counsel, moved 
the Court to dismiss the action upon the ground that the 
plaintiff having failed to file said statement within the time 
required by law, she could not maintain the same; which mo-
• tions the Court overruled, to which actions of the Court the 
defendant, by counsel, excepted. 
Teste : This 28th day of June, 1937. 
WII..rLIS D. MILLER, Judge. 
page .240 ~DEFENDANT'S CERTIFICATE OF EXCEP-
TION NO.3. 
That at the conclusion of all the ev:idence for both plain-
tiff and defendant counsel for the defendant moved the Court 
to strike the entire evidence upon the following grounds : 
(a) That the evidence was insufficient to support a verdict 
for the plaintiff, there being no evidence of actionable negli-
gence. upon the part of the defendant; 
(b) That there was a material variance between the alle-
gations in the plaintiff's notice of motion and her proof in 
support thereof; 
(c) That the evidenc~ discloses that the plaintiff was guilty 
of contributory negligence ; 
(d) That even though the defendant was guilty of negli-
gence, the plaintiff's injury was due to a supervening cause 
not foreseen by the defendant; which motion ·the Court over-
ruled, to which action of the Court the defendant, by counsel, 
excepted. 
Teste : This 28th day of June, 1937. 
WILLIS D. MILLER, Judge. 
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page 241 ~DEFENDANT'S CERTIFICATE OF EXCEP-
TlON NO.4. 
The following instructions granted at the request of the 
plaintiff and of the defendant, respectively, are all the in-
structions that were granted on the trial of this cause: 
lnl;tructio-n No • .A. 
The Court instructs the jury that th_e burden rests upon the. 
plaintiff to prove, by a preponderance of the evidence, every 
essential element tending to show negligence on the part of 
the defendant, as well as to show that such negligence, if any, 
was the proximate cause of injury to the plaintiff. The de-
fendant was not an insurer of the safety of the plaintiff, but 
was required to use reasonable. dilgence not to injury her. 
The mere fact that an injury occurred raises no presump-
tion of negligence on the part of the defendant, but there 
must be affirmative evidence of such negligence at the time 
and in the manneJ;" alleged in the notice of motion. 
Instruction No. B. 
The Court instructs the jury that if you believe from the 
evidence that when the gas meter was removed on October 
9th, 1935, defendant's employee properly shut off the gas at 
the valve near to the location of the meter, and by proper test 
found that no gas was leaking from the pipe, and 
page 242 ~ that said valve was of standard design and in good 
condition, and thereafter when notified or re-. 
quested by the plaintiff so to do the defendant made reason-
able and proper inspection of said gas pipe and valve, then 
the defendant discharged its full duty towards the plaintiff, 
and you must find for the defendant even though you may be-
lieve from the evidence that the defendant did not shut off 
the gas at the street valve and did not cap the service pipe 
in plaintiff's baseme}lt. 
l'll.Btruct"i·on N·o. 0. 
The Court instructs the jury that, if· you believe from the 
evidence that the injury to the plaintiff was as likely to ~ve 
been occasioned by some other cause than the escape of il-
luminating gas from de£~n.4~nt 's fixtm·es, then you must find: 
fQJ: th_~ Q:~~:g-~, 
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Instruction No. D. 
The Court instructs the jury that, while the burden of proof 
rests upon the plaintiff to show that the defendant was guilty 
of negligence, if the defendant seeks to relieve itself of lia-
bility by reason of the contributory negligence of the plain-
. tiff, the burden of proving such contributory 
page 243 ~ negligence rests upon the defendant unless it be 
. disclosed by the plaintiff's evidence or may fairly 
be inferred from all the evidence in the case. 
Instruction No. IJI. 
The Court instructs the jury that, if you believe from the 
evidence that noxious odors or gasses were accumulating in 
plaintiff's house and that she had her windows caulked and 
weather-stripped, thus preventing the escape of such odors 
or gasses, and that thereby she failed to exercise ordinary 
care for her own safety, and that such action efficiently con-
tributed to the injury complained of, she was guilty of con-
tributory negligence and cannot recover in this case. 
Iti.struction No. 1-A. 
The Court instructs the jury that if you believe from the 
evidence that the defendant negligently permitted- gas to es-
cape into the plaintiff's home, and a.s a proximate result she 
was injured on or after December 7, 1935, or her existing 
condition became aggravate¢! on or after that date, you should 
find in her favor, unless you believe she was guilty of negli-
gence in combatting the escaping gas. 
page 244 ~ Instruction No. 2. 
· The Court instructs the jury that one who negligently in-
flicts a personal injury on another is responsible for all the 
ill effects which, considering the condition of health in which 
the plaintiff was when she received the injury, naturally and 
necessarily follow such injury. The defendant's liability is 
not lessened or affected by reason of the fact that the injuries 
would not have resulted had the plaintiff been in more robust 
health, or that they were aggravated or rendered more dif-
ficult to cure by reason of the fact that she was not in robust 
health. In other words, when the existing physical condi-
tion rendered the party more susceptible to ill effects or pro-
longs the injury and correspondingly increases the damages, 
such increased or added damages should be allowed. 
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Instruction No. 3. 
The Court instructs the jury that if you find in favor of the 
plaintiff' in assessing her damages you may take into consid-
eration the following: 
I 1. Monetary loss, expenses for medical treatment of such 
injuries as have been sustained by the plaintiff on or after 
December 7, 1935, and which were proximately caused by the 
negligence of the defendant. 
page 245} 2. The nature and extent of the injuries, if any, 
sustained by the plaintiff on or after December 
7, 1935, with reference to their being temporary or permanent. 
3. Any physical pain or mental anguish inflicted upon the 
plaintiff on or after December 7, 1935. 
But the Court tells the jury that in no event should your 
verdict exceed the amount claimed in the notice of motion. 
Teste: This 28th day of June, 1937. 
WILLIS D. MILLER, Judge. 
page 246 ~DEFENDANT'S CERTIFICATE OF EXCEP-
TION .NO.5. 
The following instruction, requested by the plaintiff, was 
given by the ·court to the jury, and the defendant, by coun-
sel, excepted upon the ground that the evidence disclosed that 
· the defendant was not g-uilty of actionable neg·ligence and 
that it failed to state the law as to notice to the defendant of 
the escape of gas on the plaintiff's premises before it could 
be required to respond in damages to her therefor: 
Instruction No. 1-A. 
The Court instructs the jury that if you believe from the 
evidence that the defendant negligently permitted gas to es-
cape into the plaintiff's home, and as a proximate result she 
was injured on or after December 7, 1935, or her .existing 
condition became aggravated on or after that date, you should 
:find in her favor, unless you believe she 'vas guilty of negli-
gence in combatting the escap~ng gas. 
Teste: This 28th day qf June, 1937. 
WILLIS D. MILLER, Judge . 
. , 
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page 247 ~DEFENDANT'S CERTIFICATE OF EXCEP-
. TION NO. 6. 
That after the evidence for both plaintiff and defendant 
had been concluded, the ·Court permitted the case to go to 
the jury, and upon rendition of the verdict hy the jury in 
favor of the plaintiff, counsel for the defendant moved the 
Court to set aside the said verdict as contrary to the law and 
the evidence and because of misdirection to the jury by the 
court, and further moved the Court to enter final judgment 
in behalf of the defendant, which motions the Court continued 
for argument to be heard thereon; and the Court, after hear-
ing argument by counsel for the plaintiff and defendant, re-
fused to grant said motions and set aside said verdict and 
entered final judgment for the plaintiff, to 'vhich action of 
the Court the defendant, by counsel, excepted. 
Teste: This 28th day of June, 1937. 
WILLIS D. MILLER, Judge. 
The Judge of the aforesaid Court certified that it affirma-
tively appears in writing, that counsel for the plaintiff have 
had reasonable notice of the time and place when and where 
the foregoing certificates of exception would be tendered and 
presented to him for his signature. 
Teste : This 28th day of June, 1937. 
WILLIS D. MILLER, Judge. 
page 248 ~ I, Luther Libby, Clerk of the Law and Equity 
Court of the City of Richmond, do hereby cer-
tify that the foregoing is a true transcript of the record in 
the above-entitled cause wherein Mrs. Bertrand T. James is 
complainant and The City of Richmond, a Municipal cor-
poration, defendant, and that the· plaintiff had due notice of 
the intention of tlie defendant to apply for such transc.ript. 
Witness my hand this 21st day of _July, 1937. 
LUTHER LIBBY, Clerk." 
Fee for record $60.00/100. 
A Copy-Teste : 
}tf. B. WATTS, C. C. 
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